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long meeting so there mus have been more detai:. 


3 
- Q Did the negotiating committee of Kohng, 
’ Mundheim and Fraiman, make a recommendation to the fF \rsch 
5 
partnership with respect to going ahead with the merger 
g 
er not going ahead? 
7 
A I believe we did. 
8 
Q What was the recommendé*..ca? 
9 
A To go ahead. | 
10 
Q Did you give any rst.«ual © support the recon- 
. mendation? 
: et 12 | 
ie A I don‘t recall. 
13 | . | 
Q Was the reco.....ndatica oral? 
14 
| A Yes. | 
% Q Do you recall puinting out any negative as- | 
1 
’ pects about the merger to the Hirsch partners? 
17 
A No. 
* Q Do you recall pointing out any positive aspects? 
" A What were the first words? 
™ Q Do you recall pointing out to the Hirsch partners 
= when you made this recommendation any positive aspects? 
22 
A I don't recall the fact that we recomended 
23 
going ahead with it. 
” Q Is the phrase "lock, gtock and barrel trans- 
v5) 


action” familiar to you? 


Kohns-cross 
Yes. 
Will you tell me in what respect it is familiar to 
you? 

A A typical example of what it was was the revenue 
properties. They suggested that the; not take over e 
Kirsch & Company, Inc., which was involved in the revenue 
properties, and leave that to us to liquidate, and we tried 
to indicate you are guing to take all our liabilities or 
there will be no deal, and that is what we meant by 
lock, stock and Darrel. 

Q If I understand you correctlh,this was the concept 
that the Hirsch partnership had which must apply to the 
merger or there would be no deal, is that wrrect? 

A That is correct. 

Q And that essentially it included the duPont 
firm assuming al). liabilities of the Hirsch firm, is that 


correct? 


A That is my recollection, yes. I would rather 


have a lawyer answer the question, but as a layman, yes. 

(3 Is it youx understanding that the deal as reflected 
in Plaintiffs' Exhibit 1, themerger contract, that is before 
you, incorporated that principle in it? 

A I would prerume so, yes. 


Q Do you yr --all how the Hirsch partners that 


mdbr Kohns~-cross 813 
elected to join the merger were to participate in the duPont 
profits, if any? The profits of the merged firm, if 
any? 

The details of their participation? 

Yes. 

A Offhand, I don't. 

Q What about salaries? Do you recall ary salaries 
being agreed to for the IHlirsch partners who went with the 
merged firm? 

A I recall that there was agreement on salaries, but 
the salaries themselves I wouldn't want to answer. I mean 
I don't remember. : 

Q Do you recall if all the Hirsch partners who went 
into the merged firm werc going to get salaries? 

A I don't recall. 


Q Do you recall that youwere going to get a salary? 


A What is worrying me is I know I got a drawing 


honnens, Whether it was charged to my capital account 
as it had been at Hirsch or whether it was a salary I frankl 
don't remember. 
Q "Mr. Kohns, wasn't it-- 
A I thinkit was a salarv. 
About $36,000 a year, wasn't it? 


That was the amount, yes. 
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At Hirsch you hadn't had a salary, had you? 


No. 


Simply 4 2xaw against earnings, isn't that cor- 


A draw against capital. 
Right. Charged to your capital account? 
A Yes, sir. 
Q What kind of retirement plan did you have at 
Hirsch & Company? 
A None. 
Q De you recall whether you were going to have a 
retirement provision in the merged firm? 
Yes. 
Do you recall whether anybedy else was? 
Yes. 
Who else? 
Mr. Hirsch and Mr. Mundheim. 
Anybody else? 
No. 
Do you recall whether Mr. Mundheim was going to 
waked of $36,000 a year swell? 
I believe so, yes. 
Anybody else who came over from Hirsch? 


I really don't remember. 
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Q Do you recall any other emolument that was 
specifically reserved for Messrs. Kohns, Hirsch and Mundheim 
in the merged firm that is not available to Ny other Hirsch 
partners? 

A Yes. 

Q What is that? 

A There was a provisior made that should the partner- 
ship incorporate that we had certain rights to buy stock 
at a -- I think it was at book value. That was not limited 
to us. We had the right to pass swme of it onto some 
others. [It was a complicated deal. 

Q Well - 


A Sasically, it was the three of us to start with any 


Q Did you also have a right to tkeep it all for 
yoruselves? 


A Yes, I believe so. 


Q Do you recall anything else that was specifically 


reserved for you three, was not shared in by any of the 
Hiarch partuers who joined the merged firm? 

A I don‘t know. : 

Q Would you see if you could find Steck Exchange 
Exhibit I in your pile, sir, which is a one-page letter 


dated July 2, 1970. 


(Pause.) 
Yes. 
Do you have that? 


- Yes. 


Q Can you identify it for me, sir? 
A 


Yes. As part of the negotiations duPont made 
available to the ifirsch partners a certain percentage of 
duPont's profits and losses as general partners, the per- 
centage being directly connected with the capital brought 
in. This is the distribution of the percengages we chose 
to take as general partners. I find a little difficulty 
in that statement because Mr. Howard Hirsch wasnt a 
general partner, and he has a percentage of the profit here. 

Q Was this a 2.5 per cent of the profits that were 
allocated to you three to divide up amongst yourselves as yo 
saw fit? 

A Well, this letter divides up 2-1/2 per cent, but as 
I say we were given -- Hirsch as a whole was given the 
ceeiiinn to have a substantially greater percentage. 

Q Why does this letter only speak to you three 
gentlemen, though, as opposed to all the other Hirsch 
partners? 

A I don't know. 


Q Paragraph C of Exhibit 1, Mr. Kohns, speaks of 
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additional capital payments being payable in the amount of 
2.5 per cent of the net profits of the duPont firm only to 
Messrs. Hirsch, Kohns and Mundheim as long as their limited 
partnership remains part of the firm. There was no one 
else besides you three who received that additional capital 
payment, was there? 


A Not immediately, no. 


Ever? 


When did somebody else get a part of it? 


Q 
A Yes. 
Q 
A 


In the event of the total withdrawal of limited 
capital by any ~- 

MR. CAMHY: Your Honor, I object. It is apparent 
Mr. Brooks is asking Mr. Kohns to interpret the agreement. 
I stood by while Mr. Kohns was asked for this recollection 
but on@we get intowhat is in the agreement it seems to me 
Mr. Kohns is no better or worse a witness than the agreement 
itself. I don't know that is as good. 

MR. BROOKS: I understood to be asking Mr. 
Kohns a question of fact, when somebody else got some of 
this allocation that Exhibit I seems to divide up only among 
the three plaintiffs. It is a matter of fact. 

THE COURT: Mr. Kohns, did you understand it was 


to be divided amongst somebody else? 
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2 THE WITNESS: There is provision for other people 
3 under cert ain circumstances getting part of it, yes. 
4 MR. CAMHY: Your Honor, is that from what he is 
5 | reading or from what he knows? He apparently seems to be 
6 reading something, and I suggest if that is his conclusion fram 
7 | what he is reading that ought to be clear. 
8 | THE COURT: Is that correct? You are taking 
9 st from reading the document? 
10 THE WITNESS: Yes. 
ll MR. CAMHY: I suggest Mr. Brooks may read better 
12 than Mr. K s in this respect. 
13 TH™ COURT: I see what you are referring to. 
14 THE WITNESS: At the bottom of thepage, your 
Honor. 
THE ©URT: Yes. 


Mr. Kohns, Exhibit I allocates that 2.5 per cent 
three plaintiffs; isn't that correct? 
Yes. 


Was there ever an allocation of that 2.5 per cent 


to anyone else? 


A No. 
THE COURT: I think this is a good point to adjourn 
for lunch. 


MR. BROOKS: May I offer Exhibit I before we do 
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so, your Honor? 
THE COURT: Yes. 
Do you have any objection? 


MR. CAMHY: No objection. 


THE COURT: All right. 


(Defendant New York Stock Exchange Exhibit I was 
received in evidence.) 
THE COURT: We will adjourn until 2 o'clock. 


(Luncheon recess.) 


AFTERNOON SESSION 


PAUL L. K OH NS, resumed. 


CROSS EXAMINATION (Continued) 
BY MR. BROOKS: 

Q Mr. Kohns, you referred to the Revenue Properties 
matter in your direct testimony. 

Can you give us a little more detail about that 
‘matter in connection with the merger agreement with duPont? 

A I was asked wehther there was anything that, any 
liabilities that they should know about that I had not alread 
disclosed, and I said, yes, there were two. 

One was that our chief accountant had been with 
us for over 50 years and I promised him a 2-year severance 
pay and I would not allow duPont to assume that, that 
Hirsch was going to pay that. 

And the other matter was a class action suit 
against revenue properties which was an underwriting of 
which uacehaead arather small percentage. But there was 
also some after trading if that phrase is familiar to 
you. So that the liabilities were not limited to our 
percentage of potential liabilities, our percentage of the 


underwriting, but also because of the condition of Wall 


4 
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Street, houses were going ovt of business and failing and 
our percentage might have to assume some of the additional 
percentages. So they said, well, why don't you keep 
Hirsch & Company, Incorporated, which was our underwriting 
diferentiation and then this lawsuit will be your respon- 
sibility, and that is whee the expression lock, stock and 
barrel came into the discussion that we would not go 
through with it unless they assumed that liability. 
They said all right, we will assume it for a price. And 
there was a discussion as to the price and we broke up into 
the partners and attorneys for each firm into the separate 
rooms and we had three attorneys there and none of them 
could give me any statement of what they thought our 
financial liability was in the matter. Largely I suppose 


because of the after trading. In any case, it was agreed 


that they would come back with a rather high offer and 


therefore we should give a low bid with the firm exnectation 
that it would be split in two, which was exactly what 
happened. 

Q And what was -- 

A That split in two was reduced later by the 
fact that there was a tax allowance on the thing approved 
te them. And that is the story. 


Q Do you recall Mr. Norman's testimony where he said 
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the originally agreed amount was $175,000 and it was subse~ 
quently reduced to 126 because -- 

A That's the tax aspect that I was referring to. 

Q Noes that accord with your recollection? 

A Yes. 

Q Tell me, did Haskins & Sells reflect the con- 
tingent liability in respect to evenue reperties in their ! 
audited financial statement of the firm as of April 26, 19706? 

A I don't recall. 

Q Was there any insurance ror the underwriters? 

A Yes. 

Q Was there any agreement of indemnity to the under- 
writers? 

A I don't reciil. 

Q Have you ever been subject to criticism from other 
Hirsch partners for the amount which you agreed upon to re~ 
flect the R:venue Properties liability in the duPont negoti- 
ations? 

A . Yes. 


Q In the course of their expression of their dissatis 


faction did they or their representatives claim that this con 


tract, that is Plaintiffs' Exhibit 1, was a sweetheart 
contract in favor of Messrs. Mundheim, Kohns and Hirsch? 


A. It never came to arbitration or court proceedings, 
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so that I don't know that the question was raised. 

Q Are you familiar with a proceeding captioned " 
Paul’ Kohns, et al. v. Seymour Katzenstein and Maurice 
Meyer, Jr., v. Paul Kohns et all.? 

A Not by that caption, no. 


Q Are you familiar.with a proceeding involving those 


. . 5 
gentlemen and yourself, Mr. Mundheim, Mr. Hirsch? 


A If you will be more specific I would find it easier 
to answer. It must make a reference to some facts. 
Well, are there more than one proceedings? 
I am sorry? : 
Is there more than one proceeding involved -- 
Over a period of 40 years, yes. 
Q How about one that was going on in 1974 at least? 
In which Mr. Meyer claimed that you entered a sweetheart 
contract with duPont when you signed that merger agreement to 
the prejudice of the other Ilirsch partners who didn't go alon 
and to whom was charged the amount that you agreed to reflect 
the revenue properties contingent liabilities? 

A Mr. Meyer did sue us regarding the Revenue Proper- 
ties agreements. I do not recall the sweetheart phase of it. 
a liow about other Hirsch partners like Gil Bach 

did they sue or bring an arbitration proceeding supporting 


the same claims? 
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A To the best of my recollection it was only Maurice 
Meyer that sued. 

Q Did any other partner bring an arbitration pro- 
ceeding? 

A No, we brought arbitration proceedings against them. 

Q I see. In the course of those arbitration proceed- 


ings did you ever hear the term used “sweetheart contract"? 


Q Did you attend the hearings in those arbitration 


proceedings? | 


A Therevwere no arbitration proceedings. 


A I do not recall it, no. | 


Q Did you attend proceedings before arbitrators 


| 

selected under the New York Stock Exchange Arbitration 

Provisons? | 
A I am sorry, there were arbitration proceedings. Yes,| 

there were two meetings. I did attend, yes. l 

Q Weren't there four, at least four hearings? 

A I remember two only. But if the evidence shows 


four I wouldn't -- | 
Q Well, sir, I have here the transcript of the pro- | 


ceeding on May 6, 1974 at which you are indicated as present 
along with Mr. Hirsch and Mr. Mundheim in which Mr. Green- 


wald, who has introduced himself as Mr. Gilbert Bock's 
attorney, said the following, and I want tysee if it refreshe 
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your recollection about the term “sweetheart contract." 
is on page 48 of that transcript “We will show that the 
deal with duPont was negotiated to suit the personal 
interest of Messrs. Mundheim, Xohns and Hirsch rather than 
all the partners and that's already I think been indicated 
here to some extent." 

" The sweetheart contract have already been dis- 
cussed." | 


Do you recall Mr. Greenwald making that presentation 


to the arbitrators? | 


MR. CAMHY: That is pretty fragmented, your 


THE COURT: I am not going to allow -- I think 
this is getting fair afield. I do think that the fact that 
some of the partners may have made these accusations is 
something that I will consdier as to the intent of plaintiffs 
but I am not going to go into any details with regard to 
this mtter. We are notgoing to have a second trial here. 


Q Mr. Kohns, when did you sign Plaintiffs’ 
Exhibit 1, the merger contract? 


| 
A If you will tell me what day of the week 
¢ 


July 2nd, 1970 was I will find it easy to answer you. 
Q Did you sign on July 2nd? 


A No, I am not sure it wasn't signed a day or so befo 


1936a 
Kohns-cross 


I am afraid I can't help you with what day of the 


Well, very close to July 2nd if not July 2nd. 
Where were you when you signed? 
In my office. 
Q Who else was present? 
A With possibly one or two exceptions, every 
partner who .gsaparty to the agreement. 
Q How many partners did not elect to become a party 


to the agreement? 


A Oh, I can't tell you. I could tell you by looking 


up records but I can't offhand. 

Q A significant number? More than two or three. 

A There were two or three general and a number of 
limited. Yes, a significant number. 

Q Before you signed did you read the contract? 

A Mr. Rtzst' read it to the group assembled for 
that purpose. 

Q Aloud? 

A Yes. Or maybe it was Mr. Taikovsky, his partner. 
But he and Mr. Taikovsky were then present. 

Q Did you then sign? 


A Yes. 
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After the reading? 

A Yes. 

Q Now, up to this time had you had any communications, 
oral or written, were any officer or employee or governor of 
the New York Stock Exchange in respect to the proposed 
duPont merger omitting Mr. Framen who was a member of the 
negotiating committee? 

A No. 


THE COURT: What was that last phrase about Mr. 


MR. BROOKS: Omitting Mr. Framen who was a member 
of the negotiating committee and also a governor of the 
exchange. 

THE COURT: All right. 

Q Mr.Kohns, would you see if you can find Exhibit JJ 
in the pile of documents? It is a latter dated June 15, 
1970 which seems to bear your signature. Why don't you 
take mine, sir (handing). Can you identify Exhibit JJ? 

A Yes. 

Q Is that your signature? 

A Yes. 


=- Q Did you send a copy of Exhibit JJ to all the 


Hirsch partners who were going to participate in the merger? 


A Yes. 
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Q Was there included with the first page of Exhibit JJ, 
a form as it attached to Exhibit JJ? 

A Yes. 

Q Can you tell me whether you recognize the 
handwriting on the form attached to Exhibit JJ? 

A It is a dreadful coum and the signature doesn't 
come through. There is no signature. 

Q Well, I was jwking whether you could identify the h 
writing, whether there is a signature or not. Perhaps 


we could produce the Court's copy o* Exhibit JJ. | 
A It is a dreadful copy. No, I can't. | 


Q Do you recall identifying that handwriting on your, 
deposition, sir? This mightbe a little better copy 
(handing). 


A What was vour question? 


that handwriting during the course of your deposition in this 
lawsuit? Does it look like Mr. Hirsch's handwriting? 


A It is so dreadfully faint it is terribly 


| 
Q The last question was, do you recall identifying | 
| 
| 
| 


diffiuclt to -- 
MR. GILLESPIE: If your Honor please, we have the 
original from which that was made(handing) . 
Q Let me show you the original from which the 


copy was made, sir (handinq). 
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Yes. That looks like Mr. Hirsch's handwriting. 
Thank you. 


Tell me, did you keep forms such as those at- 


tached to Exhibit JJ in the office of Hirsch & Company? 


A Yes. 
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For what purpose? 

For the use cf incoming new partners. 

MR. CAMHY: I object to the use of the words 
“such as that“ and move to strike the testirony. As your 
Honor will see this will become quite important “such as 
that.” Do you mean such as that or do you mean in that 
form, Mr. Brooks? 

MR. BROOKS: Well, I mean forms such as is part 
of Exhibit JJ, of course, without the penciled handwriting 
on it. 

THE COURT: You don't mean such as, you mean 
did he keep these forms. 

MR. BROOKS: yes, sir. 

MR. CAMHY: That form. 

Q And I understand you did, sir. 

A I kept forms which had been signed by incoming 
pectnece. Whether the form had been changed from the time 
they went into my files to the time of the form you have 
in your hand I don't know. 


Q Well, I am not asking you whether they were 


had at the time a bunch of these forms around that you 
Gipped into to send some out to those partners who were going 
te go along with the deal. 


| 
| 
| 
| 
changed over the years, sir. I am just asking whether you | 
| 
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A I can’t answer you. 


You can't, 


Didn't you answer me on your deposition? 


Q 
A No. 
Q 
A 


If that form was changed a week before I sent 
them out the answer is no. If the form was unchanged for 
three or four yeors the answer is yes. 

Q Mr, .Kohns,, that exhihit which has been shom 
‘to you now as Stock Exchange Exhibit JJ was Exhibit HHH 
on your deposition. At page 162 of the transcript 1 put 
the following question to you about that exhibit and you 
gave the following answer: | 

"Q Did you keep some of those forms on the promises | 
for people who came to decide that they wanted to make | 
an investment in Hirsch & Company #0 that the forms would be | 
available? 

"A Yes." 

Now does that refresh your recollection whether 
you kept forms such as Exhibit JJ on the premises? 

MR. CAMHY: Again, same objection, your Honor. 

THE COURT: Well, I thought, Mr. Brooks, that 
he “had answered yes that he did keep the forms on the 
premises. 


MR. SROOKS: If that is understood by the couct 
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I will proceed, r thought he was trying to qualify it, your 
Honor, that's why I was pointing out that when his depositi 
was taken there was no qualification, 

THE COURT: Well, I think the Only qualification 
I understood is he is not sure that this is the form that 
he kept -- this is the precise form, I gather that's what 
the qualification is that was sent out -- 

THE WITNESS: you are right, your Honor. 

THE CQURT: -- on June 16th, I gather that's 
what the qualification was. 

MR. BROOKS: Your Honor, I offer Exhibit yJ 


in evidence, 


THE COURT: Do you have any objection to that? 


MR. CAMHY: yes, your Honor. I object. 

THE COURT: What is your objection? 

MR. CAMHY: There's been no showing, I think, 
where this came from. 

THE COURT: Well, the showing -- 

MR. CAMTY: Mr. Kohns recollects his letter 
but the question is that this form which apparently is in 
Mr. Hirsch's handwriting, how it got attached to the letter 
I don't think is -- 

THE COURT: Well, is the issue whether it is Mr. 


Hirsch's handwiting or is the issue that this form that's 


1943a 
mh4 Kohns-cros# 832 


attached to Exhibit JJ was in fact sent out with this 
letter by Mr. Kohns? 

MR. BROOKS: Well, I hope to establish both points 
your Honor. When that was produced to us it was represented 
that it came from the files of one of the three plaintiffs 
and it was attached as it is now, and at Mr. Cohen's 
deposition he was questioned on it and he answere the 

Questions that were put to him similarly as he did today set 


qualifications which I last interrogated him on. Now 


I am offering in evidence the exhibit. | 


MR. CAMHY: Your Honor, we don't know how it came | 
to be attached. It was found attached in the files. If it | 
was delivered attached then it was found attached in th« | 
files. Secondly I don't know, or -- I don't know that the 
evidence will show that it was attached that this was the 
form sent out but I assume that it was. It is just that 
I don't know that these two were ever connected together, 

I don't think -- I don't really dispute or r don't think 
Mr. Kohns will, that this form was sent out over his 
“letterheaq and if that is the only issue,I don't think 
we will have any preblem and I don't object. The question 
of ‘whether this was attached or not I don't know. 

THE COURT: Well, Mr. Camhy, that explanation 


has wasted about four minutes.The objection is overruled. 
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(Defendant New york Stock Exchange Fxhibit JJ 

received in evidence.) 
BY MR. BROOKS: 

Q Now, Mr. Kohns, you yourself signed a form 
similar to that attached to Exhibit JJ, did you not? 

A Yes. 

Q Try to locate that in the file of exhibits. 
It is designated KK. 

, THE COURT: I hope, Mr. Brooks, that what is 
on the form is of no significance because I can't read it. 

MR. BROOKS: What is on Mr. Kohns' form your 
Honor, I think can be read and is of significance. 

THE COURT: All right. 

‘Have you found KK, Mr. Kohns? 

Yes, sir. 

Is that filled out in your handwriting? 

Yes, sir. 

Turn to the last page and you will see that 
it is sworn to before a notary by you and signed on or 
about July 1, 1970, is that in accordance with your 
recollection? 

_ ; MR. CAMHY: Objection. 
THE COURT: What is the objection? 


MR. CAMHY: $$ Would you point out where it is 
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sworn to, Mr. Brooks? 

THE COURT: It is sworn to-- 

MR. BROOKS: Before the notary stamp. 

THE COURT: The notary stamp is on the last page. 

MR. CAMHY: I don't see where it says it is 
sworn to. I'm sorry. It seems to be an acknowledgment. 
I don't see any oath or swearing. Would you point it out? 
Maybe I am just not looking at the right place. 

MP. BROOKS: I don't see the word “sworn” there, 
Mr. ine Does that make a difference to you? 

MR. CAMHY: It appears to be an acknowledgment. 
Yes, it says before me personally came Paul Kohns who told 
me that he signed this which is -- 

MR. BROOKS: Well, whatever it says [I will 
retreat to your Honor. 

MR. CAMHYs Thank you. 

Q Is it in accord with your recollection, Mr. Kohns, 
that you did sign it and that you did appear before the 
notary indicated on or about July lst and so acknowledged? 

A Yes. : 


Q And at the time you signed this Mr. Kohns, 


di@ you understand that it was a written submission to 


the New York Stock Exchange in connection with your entry 
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into the duPont firm as a general partner and limited partne 

A Yea. 

Q Did you understand that any misstatement that 
you made in this form would be grounds for the stock exchang 
to void the agreement and to withdraw the approval that it 
would give to you to become a partner of the duPont firm? 

A Iam not at all sure that I was aware of that. 

Q Well, take a look on the last page at the 
paragraph which has the number 3 to the left, that says 
“Made any misstatements to the exchange." Do you see that 
there, sir? 

A yes. It says “may be withdrawn.” 

Q That's right. 

A I bdieve you said would be. 

Q With the cérrection did you understand that 


at the time you signed it? 


Mr. Kohns, I belive you can answer me yes or no, 
It was not in my mind. 

Did you read the agreement before you signed it? 
Part of it. 

Just part of it? 


Yes. 


on » 0D > ODO FF DO »D 


Did you read that part that we are focusing on 


| 
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where it says “made any misstatements to the exchange "? 

A No. 

Q Mr. Kohns, were you aware at the time you signed 
this that if you did make a misstatement to the exchange 
in this application it would be grounds for the exchange's 
Board of Governors for suspending or expelling you as an 
allied member of the exchange? 


No. 


A 
Q you didn't know that? 
A 


No, 

Q Doesn't this agreement certify that you are 
familiar with the stock exchange constitution and rules 
on the day you signed? 

A What was the question? 

Q Doesn't this agreement certify that you were 
familiar with the stock exchange constitution and rules 
on the day you signed the agreement? 

4 Yes. 

Q Let me show you -- 

THE COURT: When you use the word agreement you 
are referring to this -- you have got me confused-- are you 
referring to this when you use the word agreement? 

MR. BROOKS: yes. 


THE COURT: I was wondering whether you were 
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referring to Plaintiffs‘ Exhibit No. l. 

MR. BROOKS: No, I'm sorry. The exhibit you 
have before you, your i, 

THE COURT: All right. 

Q Mr. Kohns, let me show you Exhibit KK -- one 
which yeu have before you but I will lend you my copy. 
(handing) 

Were you familiar with that provision of the 
constitution of *4e New York Stock Exchange when you 
signed the agreement to become an allied member and a partne 
in the duPont firm and submitted it to the exchange? 

A No. 

Q You were not? 

A No. 

Q As a member of the stock exchange conmmunity for 
45 years did you ever gain any understanding of tho penalty 
for making misstatements to the exchange? 

A I had no occasion tc. 

Q Did you understand that it was a serious matter 
that representations by a member cr allied member to the 
exchange be true and accurate? 

- A I understood that about any statements made to 
anyone. 


Q Did you understand that it was particularly tmue 


3 


y 


| | 
| 
] 
F 


J 
if 
: | 


& 


| 
| 
with respect to a New York Stock Exchange member or allied | 
member? | 
A Ho, | 
Q Did you understinad that the principle of self- | 
régulation in the securities industry depended upon socernte 
and truthful representations by members and allied members | 
of national securities exchanges? 
MR. CAMHY: I object. 
THE COURT: Well, I think I will sustain the 
Objection. The chief thing is did he understand the penalty, 
Q Mr. Kohns, you have told me you read part of 
this agreement and you didn’t read other parts. Would you 
tell me what parts you read and what parts you didn ‘t read? 
A To my best recollection I read the parts that I 
had to read in order to fill in the blanks. 


the exhibit, sir, where there is a box headed “Important” 
on the top of it? 


| 
| 
| 
Q Would you take a look at the fourth page of | 
| 


B Yes. 
Q Did you read the material in that box headed: | 
“Important "? if 
” - Enough to fill in the blanks. | 
Q What do you mean by that? | 
| 
' 


a Well, there is a blank under the words latest 
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certified awit by blank. X couldn't fill-in the blanks | 
without having read the few words preceding it. | 

Q Is that all you read in that box headed “Important? 

4 Yes. 

Q Are those blanks filled in accurately and 
truthfully? 


A Yes. 


Q So I take it you did see the certified audit 


signed this exhibit? 

A Ho, that's my handwriting. 

Q I know it is your handwriting, sir, but I am 
asking you whether it is a truthful statement. 


A Yes. 


| 

| 

| 

| 

by Haskins & Sells dated September 28, 1969, before you | 
| 

| 

| 

| 


Q How about the net capital computation prepared 
by the member organization dated June 19, 1970, was that a 
truthful representation that you did see such a statement, 
such a computation? 

A Yes. 

Q Mow I take it after you read the few words 
surrounding those blanks you passed right on and went on 
tothe next blank, is that correct? 

A Yes. 


Q You didn't read anything else in that box 
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entitled “Important*"? 

A No. 

Q Mr. Kohns, in your 45 years o the street and 
in the time you were at the Hirsch firm filling out 
all these reports to regulatory institutions have you 
ever seen a box like thet with a big heading on it that 
said “Important”: before? 

A Not to my recollection, no. 

Q This was a little unusual, wasn't it? 

B Yes. 

Q You passed it right on by after you filled in 
those blanks, is that right? 


A Yes. 
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Q Mr. Kohns, how soon after the merger became 
effective did you begin to have some concern about whether 
you had made a wise investment by becoming a member of the 
duPont firm? 

A When I became aware of constant pressure from 
the New York Stock Exchange for additional capital. 

Q How soon was that? 

r Probably the month of September. 


Q Would you take a look at Exhibit K which is in 


front of you, sir, which is a letter dated July 10, 1970? 


MR. BROOKS: your Honor, which Mr. Kohns is 
looking at that I have been reminded that I neglected to 
offer Exhibit KK in evidence and I do so now. 

MR. CAMHY: No objection, your Honor. 

(Defendant New york Stock Exchange Exhibit KK 

received in evidence.) 

Q Mr. Kohns, to assist you the first page of 
Exhibit K is the original somewhat illegible copy which I 
have retyped and that is the second page. It may assist you 
to read the second page, I am sure your counsel will verify 
that they are accurate. 

- 2 What was your question, sir? 

Q I haven't really put one yet. Do you recall 

seeing Exhibit K shortly after July 10, 19707 


Q Were you a member of the finance committee of 


the merged firm which went under the name of F.I. duPont, 
Glore, Forgan & Co,? 

A Yes. 

Q Do you recall signing a reply to the July 10th 
letter which is Exhibit kK? 

A I do not recall. 

Q Would you try to find Exhibit L on the table 
in front of you and see if looking at that refreshes your 
recollection? 

A Exhibit L seems to be something entirely different 

Q Let me show you a copy of Exhibit L cine ° 
Does Exhibit L contain your sinners sir? 

A It does. 

Q Does locking at it refresh your recollection 
that you saw Exhibit K shortly after July 10, 1970? 

A It indicatesI must have seen it. It doesn't 
refresh my memory as to having seen it. 

Q Would you as a matter of practice have signed 
Exhibit L which refers to Exhibit K had you not seen 
Exfiibit Kk? 

A No. 


MR. BROOKS: I offer Exhibit K and Exhibit u 


mh3 
your Honor. 
MR. CAMHY: No objection. 
(Defendant New york Stock Exchange Exhibits 
K and L received in evidence.) 
Q Do these two exhibits refresh your recollection 
on when you learned that you might not have made a wise 
investment in investing in duPont, Glore, Forgan Co.? 
A I really don't think so, no. | 
THE COURT: I didn't hear the answer. 
THE WITNESS: I really do not think so, your Honor, ,; 
Q Did you have a discussion with Mr. Forgan some 


time in midsummer of 1970 about being duped? 


THE COURT: I amhaving difficulty. What was the 
MR. BROOKS: About being duped. 


Q When did that conversation take place? At 
about the time of these two exhibits, K and L? 

A No, I think it was substantially later. 

Q Leter. Tell: us about that conversation. What 


did you say to Mr. Forgan and what did he say to you? 


| 
| 
| 
| 
| 
Yes. | | 
| 
{ 
| 
| 
| 


A I can't remember the substance of the conversation. 


Q Was the essence of that, we have been misled in | 
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investing in this firm? 

A Yes. 

Q What did you do about it? 

& Well, we even had some discussion as to whether 
several of the senior partners of the former Glore, Forgan 
firm and of the Hirsch firm could split apart and form 


Did you discuss the matter with your counsel? 


| 
| 
| 
| 
A No. | 
Q What did you determine about splitting apart. | 
A That it was impracticable, | 
Q Do you know whether the finance committee | 
generated any more capital in response to Exhibits K and L? 

A I believe it di. : 

Q Under the contract, Plaintiffs’ Exhibit 1, you had 
the right to withdraw from the merged firm in six months, 
did you not? 


A Yes, 


in the contract? 
A Yes. 


-Q Did you subsequently rescind that notice and elect 
to continue as a capital contributor? 


| 
| 
| 
| 
Q Did you give notice to withdraw as provided 
| 
| 
' 


MR. CAMIY: Your Honor, I think he is character intel 
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it legally. I don't mind if he just says did you elect 

to leave your money in the firm dn slime refinanced way, but 
when he uses rescind and the phrase that he used r think 
that that's a little bit too artistic. I don't think it 


was quite that way. And I am not arguing in substance, 


I object to the form of the question. 


THE CQURT: I have no way of knowing what is the 
proper-- 
MR. BROOKS: I will adopt Mr. Camhy's question. 
Q Do you recall Mr. Camhy's question, Mr. Kohns? 
A Yes, whether I left substantially my money in 
in some form, 
Q Yes, did you? 
A The answer is yes. 
Q What was the form in which you left it in? 
A As a subordinated lender. 
Q In that form was it subject to attrition 
by Operating losses of the firm? 
MR. CAMHY: Your Honor, I object, That 
question was the subject of a massive litigation -- not 
a massive but a substantial litigation and it was left 
unresolved by that litigation. 
THE COURT: Well, I think that whatever the 


conditions that reinvested or whatever you want to call it, 
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think is of some importance, at least to me and I would-- 
I don't know how you want to go into i, Mr. Brobks, 
but I don't want to go into it too deeply but I would just 
like to know the terms and conditions pursuant to which 
they were left in if that can be described to me with 
some accuracy, 

MR. CAMHY: Mr. 8 onks, would you object if 
I stated to his Honor my-- 

MR. BROOKS: Yes, I would. 

MR. CAMHY: You would, All right. Well, your 
Honor, the instruments are available and if it is going 


to be that why don't we have the instruments? Because 


in which a judge sat for six months on that question 
and ended up not deciding it. 


MR. BROOKS: your Honor, we do have an instrument-- 


| 
the instruments as I say were the subject of a litigation | 


THE COURT: I don't want to have something I am 
going to have to take six months to decide, 

MR. BROOKS: That's what I was trying to establish, 
We don't have the key instrument which is Mr. Kohns' sub- 
ordination agreement. I don't think that it's ever been 
prciuced. We have it for the other plaintiffs I believe but 
we do not have it for Mr. Kohns. We do have an instrument 


by which the Hirsch partners-- 


| LoSea 
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3 merely filing that? That wili give me some idea anyway. 
‘ 4 I think that will be sufficient. 

5 Q Mr. Kohns, do you have before you Exhibit N? 

6 A N for neutral? 

7 Q Yes. 

8 MR, CAMMY: your Honor, I don't wish to over- 


complicate this but when the matter did came up it was 


10 made clear that it was not simply one instrument but two 
il or three instruments that had to be looked at togehter. 
12 


| 

| 

2 TRE COURT: Well, <x: we solve that by your 
| 

| 

| 

I will have uo objection to Mr. Brocks pursuing it one | 

ic | instru st 2 times but I wouldn't want your Honor to 

think #% 48 as simple as just looking at an instrument. 

io MR, BROOKS; Your Honer, what I propose 46 do | 

is get identified and ints evidence Exhibit N, then Mr. | 

Camhy can add whatever exhibits te thinks should be added. 


THE COURT: Ali right. 


* 19 Q Does Exhibit N contain your signature, Mr. Kohns? 
ad A Yes. 
21 


notice to withdraw your capital from the duPont firm and 


Q Is it the agreament by which you withdrew your 


aos: 4 to keep it in a subordinated form on and after 


January 1, 1971? 


. = & f 


A I would really like to take ten minutes to read 
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this before answering your question. 

Q Well, sir, would it make you feel any more 
secure if I told you you identified it in your Mapentt tan 
and it was marked there as Exhibit JJ as it shows? 

MR. CAMHY: Mr. Brooks, it would make him more 
secure ‘f you told him these were verified by us. Were 
these given to you by us? 

MR. BROOKS: Yes, sir. 

MR. CAMHY: Mr. Kohns, if that's the source 
then to the best of our ability to verify it-- 

A My answer is yes. 

MR. BROOKS: I offer Exhibit N in evidence. 


MR. CAMMY: Ho objection, 


(Defendant New york Stock Exchange Exhibit N 


received in evidence.) 

Q Mr. Kohns, were there some Hirsch partners that 
entered into the merged firm and subsequently withdrew 
before the end of 1970? 

A At the end of 1970, yes. 

Q There were some? 

P| At the end of 1970, yes. 

= Mr. Kohns, did those partners who withdrew at 
the end of 1970 withdraw with them the capital which: they 


contributed? 
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I believe so. 

Mr. Kohns, your counsel has produced for us 
what appe ars to be your 1971 income tax return which iefers | 
to the lost investment in the duPont firm. Let me see 
if this is a signed copy. yes, I bdieve it is. Let me 
call your attention to your signature on the third page 
: of the 1040 form (handing). Is that your signature, sir? 

A Yes, 

MR. BROOKS: Your Honor, I offer this for the 
information that it affords the court on the year in which 
the loss of the tavenaenesh here at issue is claimed and the 
nature of the loss as described in the income tax return. 

MR. CAMHY: Your Honor, will you take it subject 
to legal argument of relevancy rather than an objection? 

I don't really want to object to it but I do want to argue 


what its probative force is and what relevancy it has and 


I weuldi like to reserve that positi.». 


THE COURT: I thought Mr. Hyde had-- is that 
the tax return of Hirsch and-- 

MR. BROOKS : : Mr. Hyde has put into evidence 
the partnership tax returns. This is the personal tax 
return of the taxpayer which I have marked Exhibit N-1. 

THE COURT: All right. 


(New York Stock Exchange Exhibit N-1 received 
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in evidence.) 

MR. BROOKS: fI have no further questions of 
Mr. Kohns, 
CROSS EXAMINATIOS 
BY MR. IIYDE: 

Q Mr. Kohns, are you familiar with the term 
surprise audit? 

A Yes, sir, 

Q What does that mean to you? 

A Under stock exchange rules a member firm must 
send the exchange a letter appointing an outside accounting 
firm as their auditor for the year. The auditors have 
an agreement with the exthange that they will notify the 
exchange I think Mr. Lill testified by February, of the 
month in which they would make an audit .of the firm in 


question. In any case, once a year an audit is made at 


a time unknown to the firm involved by their appointed 


accounting firm, outside accounting firm. 

Q When you say an audit is made do you know what 
reports are filed by the stock exchange with the SEC pursuant 
to that surprise audit? 

A Yes, 

Q Would you tell us what your understanding is? 


A Very lengthy and detailed documents. 
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Q Do you know what they are called? What the 
component parts are? 

A No, but it's been testified to here in the lr® 
few days and I won't disagree with what's been so testified. 

Q You know there is a part called answer to 
financial questionnaire, do you not? 

A I really don't know. 

Q You don’t know that the auditors file an answer 
to financial questionnaire in connection with the surprise 
audit? 

B The technicalities I am unfamiliar with. I know 


they file a rather complete audit. 


Q Are you familiar with the fact that they file 


a computation of net capital for purposes of Rule 325 of 
the stock exchange as part of the surprise audit? 

A Yes. 

Q Are you familiar with the fact that they file 
a letter commenting on the firm's accounting system, in- 
ternal accounting control, procedures for safeguarding 
securities? 

A Yes. 

- @ You were familiar with that fact in 1970, were 

you not? 


A 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


1] 


12 


13 


14 


15 


16 


17 


18 


19 
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Q Now, in connection with the Hirsch-duPont 
merger did you ever request duPont te furnish you with 
a copy of their most recant answers to financial question- 
naire? 

A I am under the impression I did. 

Q Did you receive it? 

A I received whatever I asked for. 

Q Did you ask duPont to furnish you with a copy 
of their most recent audited computation of net capital 
for purposes of Rule 325? 

A I believe so. 

Q Did you receive it? 

A If I asked for it I received it. 

Q Did you ask duPont to give you a copy of the 
most recent auditors’ letter commenting upon its review 
of duPont's accounting system, internal accounting control 
and procedures for safeguarding securities? 

A I don't think I did. 

Q You knew of the requirement that such a letter 
be filed I believe you said? 

A Yes, 

"2 You elected notto request a copy of that letter? 
I do not recall asking for it. 


Was there any instance, Mr. Kohns, where you 
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requesi:ed information or a document from duPont which was 
not given to you? 
THE COURT: He‘s answered the question, Mr. 
Hyde. 

Q Mr. Kohns, did Hirsch & Co. retain Haskins & 
Sells to render any report to it in connection with the 
Sieeeesen condition or affairs of Francis I. duPont & 

Co. with respect to the proposed merge? 

‘A No. 

Q Did you ever have any discussion with any of your 
partners concerning the possibility of having an audit 
done of duPont in connection with the merger? 

& Not that I recall. 

Q Going back some mmths or a year earlier 
consideration was given to a merger of Hirsch with Hentz 
& CO., was it not? 

A Yes. 

Q And is it not a fact that the firm of Lybrand: 


Ross Bros. and Montgomery was retained to render a report 


in connection with that proposed merger to the proposed 


parties? 
A It was. 
THE COURT: Who retained the firm? Both parties, 


or Hirsch or -- 
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THE WITNESS: Your Honor, they were working 
in Hentz‘'s office to make suggestions to reorganize tte ir 
back office operations, and at the time we were discussing 
the merger the Hentz partners told us of that and said 
they are familiar with our. operation, would you have any 
objection if they sent in a staff to enable them to make 
a comparison. They did send in such a staff, and at a 
meeting the Lybrand’ partners presented on a blackboard 
a comparison of important facts of the two firms compar ing 
them, 


THE COURT: I see. Thank you. 


THE WITNESS: We split the bill for that work. 


THE COURT: I see, 
BY MR. HYDE: 

Q- Now, you have testified, Mr. Kohns, with respect 
to meeting with Mr. Petrillo of Haskins & Sells. Did you 
look upon Mr. Petrillo, I believe you testified in your 
deposition, as father confessor? 

A Yes, the expression is perhaps a little awkward, 


but-- 
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Well, what did you mean by it? 
A I considered him an authority on Wall Street, 
and when I ran into problems that I realized he would be 
familiar with I went to him for answers as to how we could 
handle similar problems and to give us advice. 
Q When was the meeting with Mr. Petrillo to which you 


! 
have been referring in your testimony? Can you place it : 


in point of time? i ; 

A I again run into difficulty of not being able | 
to split between the first series of meetings and the | 
second series. I am under the impressimit was during the | 
second series but I am far from sure. | 

Q Do you recall that Mr. Petrillo went on vacation 
in Europe towards the end of May or the beginning of June 
of 1970? 


A No, I do not. 


Q You have no recollection of his being away and 


. 
| 
: 
| 
| 


returning late in the game,so to speak? 

A No. 

Q In connection with his assignment, I believe it 
has been testified that Mr. Gariboldi found substantial 
discrepancies in long and short positions at Francis I. 
duPont. 


MR. CAMHY: Your Honor, I object to the char- 
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acterization of testimony. That is inaccurate. 
THE COURT: I missed, I am afraid, the second words. 


Whose assignment? 


with his assignment. 
MR. HYDE: Yes, whether or not he found substantial 


discrepanices in the -- 


: 
| 
MR. HYDE: Mr. Gariboldi's assignment. In connect 
| 
| 


MR. CAMHY: Your Honor, I think what Mr. Gariboldi 
fechni ca | 
said was that he found differences in the wemsense, not 
discrepancies, he found that they were carrying differences, | 
differences accounts, securities account differences, | 
long differences and short differences. 
MR. HYDE: Let me withdraw the question then. 

Q Mr. Kohns, do you remember testifying on your depo-! 
sition at page 114, and let me go over to the prior page to 
113 “Tell me what was said by whom as best you can recall? 

"A I wouldn't attempt to give you anything but a few 
cursory words. Gariboldi found some substantial discrepan- 
cies in long and short positions--" 

MR. CAMHY: Your Honor, I thought he was alluding | 
to what Mr. Gariboldi said. I wouldn't expect Mr. Kohns 
to yse the correct terminology, I would expect Mr. Gariboldi 
to. 

Well, let me ask you this: Do you remember 


2 
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Mr. Gariboldi having found and reported to you that there 
were substantilya) discrepancies in long and short positions in 
Francis I duPont? 

A ilaving heard Mr. Camhy's remarks you embarrass 


me by your question. 


A I can't remember specifically whether he used the 


| 
| 
Q I would like your recollection,not Mr. Camhy's. | 


word discrepancy or difference. 
Q Well, what is your best recollection as to what | 
Mr. Gariboldi reported with respect to long and short aitter-| 
ences? | 
Your Honor -- what page are you on, | 
Mr. Hyde? 
MR. I am asking the witness a question. 
MR. Would you tell me what page you are 
quoting from? 
MR. I quoted from 113 and 114. 
MR. CAMHY: Would you look at the bottom of that? 
THE COURT: He is not on that any more. 
21 | MR. CAMHY: All right. Because it seems we 
had the same problem on the deposition. 
-~Q I want your recollect, Mr. Kohns, of what 


| 
| with security differences. 


| 


2 

23 

a Mr. Gariboldi had found and reported to you in connection 
r) 
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A The figure that occurs to my recollection is 


$10 million. 


Q Of which difference? The short difference? 


A I thought it was on each side. 

Q Now coming to your meeting with Mr. Petrillo would 
you tell us first of all who was present at that meeting and 

what was said? 

A Mr. tlirsch, Mr. Mundheim, possibly but not cer- 
tainly Mr.’ -aiman, and Mr. Petrollo, it is barely possible 
one other of my partners was there and I am not clear in 
my recollection that. I do know that Mr. Hirsch , 

Mr. Mundheim an¢ « were there. And Petrillo was the only 
non-llirsch partner there. 

Q What was said? 

A Isaid, “Pete, as you know, we are discussing 
getting together with duPont, we are rather close to an 
agreement. What do you think of it"? 

And he said, "Paul, provided they can get proper 
management, by which I understood back office management, 
I think it will be a good idea, or it will work out all right)" 
I then told him what Mr. Edmond duPont had told me regarding 
the $20 million contract, and he said, “Paul, Emond is 
a man whose word is better is better than his bond." 


Considering my opinion of Mr. Petrillo, my reliance on his 
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knowledge, especially as suditor perhaps of duPont, I con- 


sidered that a very favorable comment. 


Q Let me ask you this: Did you interpret his 


statement about Mr. Edmond duPont as a character reference? 

A Yes, it perhaps had particular application to the 
$20 million but it was more general than that. Yes, it was 
a character reference. 

Q With respect to his statement that with good 
back office management he thought things would be all right. 
What did you understand the meaning of that statement to 
be? 

A That like all of Wall Street and most of 
New York banks the bookkeeping departments were out of 
balance and overloaded with paper work. And he was 
referring to management to overcome those difficulties. 

Q Do you recall testifying on deposition that you 
understood his words to mean that duPont's back office was a 
bloody mess? 

A Do I understand he had said that? 

Q No, no. Did you understand his statement that 
with proper back office management it should be all right, 
to .mean that duPont's back office was a bloody mess? 

A I certainly understood it to be a reference to the 


fact that their back office was in unsatisfactory con- 
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dition, yes. 

Q You don't recall using the words,"a bloody mess," 
on your deposition? 

A I have had it read to me twice since I am on the 
stand, therefore, I now remember it, yes. 

Q Just before lunch, I believe, Mr. Kohns, you 
testified that Mr. Petrillo also characterized something 
that Mr. Gariboldi had said, or reported tu you, as being in 
your words nonsense. Do you recall that testimony? 

A I recall it only as a result of having read Mr. 
Weil's pretrial examination recently. 

Q You didn't recall at the time you gave your 


deposition, did you? 


A No, I did not see Mr. Weil's deposition wWntil the 


last few days. 

Q Do you recall it now or are you simply making 
refernece to Mr. Weil's deposition? 

A I am making reference to Mr. Weil's deposition. 

Q You have no independent recollection of this 
matter? 

A No. 

- Q Let me ask you this: Do you ever recall 

Mr. Petrillo telling you that any figure which Mr. 


Gariboldi had reported to you was not accurate? 
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Mr. Gariboldi said was in that meeting and I have already just 
teld you that I cannot remember what was said at the meeting. 

Q Mr. Kohns, I would like to direct your attention 
to Plaintiffs' Exhibit 1, the merger agreement, particularly 
Paragraph 2-C. Do you have Exhibit 1 before you? 

A Yes, I have. Paragraph what? 

Q 2-C. This does not appear to be paginated but 
it is near the beginning. 

A Yes, sir. 

Q Was a balance sheet of duPont as of April 30, 1970, 
delivered to Hirsch pursuant to that paragraph? 

MR. CAMHY: 2-C? Again maybe I am -- all right. 
Yes, I believe so. 
You did receive a balance sheet dated April 30th? 

Ke. I am sorry? 

Q You did receive a duPont balance sheet dated 
April 30, 1970, did you not? 

A I believe so, yes. 

Q I show you Plaintiffs' Exhibit 243 and ask if you 
can identify that as being a copy of the balance sheet referrdad 
to in the merger agreement (handing). 

A I think it .t8, yes. 


MR. HYDE: May we have this received in 
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evidence? I don't believe it was offered. | 
MR. CAMHY: Your Honor, I think I should call to | 
the Court's attention that this is something that we simply | 
found in the files. When we tried to show it to our client, | 
get it identified beyond it being there we had some difficulty. 
I am prepared to accept it but I don't want to vouch for its | 
authenticity. | 
MR. HYDE: I think the witness just identified | 
MR. CAMHY: I think the witness is just really 
going along here. I think it is al) right, I don't have an 
problem with it. But I don‘t want anybody te think that | 
anybody has looked at it and said yes, that's it because I have 
yet to hear anybody say that in this case. : | 
THE COURT: All right. | 
MR. HYDE: Mr. Camhy, do you have the original 
of that Exhibit so it can be -- 
MR. CAMHY: No, this is what { have. This kind 
of a thing. 


(Plaintiffs' Exhibit 243 was received in 


~ MR. CAMHY: Well, we have a problem with the 
marking. It is received in evidence as a defendants’ 


exhibit. Would you give it a defendants' number? It's got 


| 
| 
: 
evidence.) | 
' 
| 
t 
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a plaintiffs’ number right now. 
THE COURT: All right. 
(Defendant Haskins & Sells Exhibit W was re- 
ceived in evidence.) 
(Exhibit 243 number is withdrawn.) 
Q Mr. Kohns, I believe you testified this morning 
that in your meeting with Mr. Edmond duPont you were 


told that duPont, I think I am quoting you accurately, was 


Do you recall testifying to that? 
A Yes. 
Q What did that mean to you? 
A That they needed capital. 
Q That meant that they were thena there above the 
safety guidelines prescribed by the New York Stock Exchange? 
A Yes. 


0? Did you inquire as to how far above the guide- 


| 
more than 1500 per cent into aggregate indebtedness. 


lines they were at that time? 
A The percentage itself gave some indication. 
Q What was the percentage? 
A Between 15 and 1600 per cent is my recollection. 
=- Q Let me show you Stock Exchange Exhibit C, 
special operations questionnaire of duPont. I direct your 


attention to a column headed 6/11/70 and ask you 
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if you were aware prior to the merger that duPont had a 
capital ratio of 1,699 per cent (handing). 
IY have no recollection of that fact, no. 
But you did know it was 1600 per cent or thereabout 
Yes. 
Q I think you described this so-called standby 
capital agreement: as a legal document, did you not? ; 
A I intended to. : 


Q By intended do you mean that it was a legal docu- 


That was my understanding. 
Q Did you *.er ask any of your counsel, Mr. bbauek 
or Mr. Fuld, to review that agreement before you? 
A Never occurred to me to do so. | 
MR. IIYDE: I have no further questions, your Honor. | 
MR. POLLACK: No questions, your Honor. 
THE COURT: It is close to 3:30. I will give you | 
ten minutes to get organized. We will take a 10-minute wecsea 


(Recess.) | 


REDIRECT EXAMINATION 


| 
BY MR. CAMHY: | 


» Q Mr. Kohns, when you received the materials that 
you got from duPont, what did you do with them? 


A I saw that they got in the hands of a good number 
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of partners. 
Q And who were they? Was Mr. Gariboldi one of 
them? 


A Yes. Mr. Garibold, I think all three of the 


back office gentlemen got them. My recollection would be 


that Mr. Weil, Mr. Gariboldi and Mr. Norman all got them, 
and some of the junior partners weren't interested, some 
of the floor partners weren't interested but a good many 
of the partners also. 
THE COURT: Only one of those men was a partner, 
though? Only Mz. Weil? 
THE WITNESS: Only Mr. Weil was a partner of the 
three I mentioned. I am sorry, yes, your Honor. 
Q Now I show you Exhibit 109 which is this capital 
computation as at the last audit for this 3,042 ration. 
Do you rememver ever being show that (handing) ? 
A No, sir. 
Q Well, you said that you asked for capital computatibns 
Do you remember, are you that sure that you asked for this or 
got this? Seenwnn apparently you say you didn't see it. 
And Mr. Gariboldi, I suggest to you, testified that he didn't 
see it, and Mr. Norman testified that didn't see it. 
A Oh, I am sure I didn't see it. What I meant by 


my answer was Maury sent computations which may have been 


* 
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made by the firm informally. 


THE COURT: What did you show him, is that 


Exhibit 109? 


MR. CAMHY: Exhibit 109, yes, your Honor. 

THE COURT: All right. 

A If I may enlarge my answer -- 

A Well, not for me, you know. If his Honor now wants 
to hear it I would have nodjection, but I am not asking. 
Wait a minute. What is the answer? 

THE WITNESS: Had I seen that figure there would 
have been no merger. 

q Had the year 1968 been a profitable one for Hirsch 
& Company? 

A Very. 

MR. CAMHY: Your Honor, as rebuttal since we are 
doing it that way, I would like to introduce the 1968 figures 
and we will argue from them later but the point I am trying 
tomake is they lost some money in '69, they made a lot of 
money in '68, that is the other side of that argument. 

THE COURT: Well, I understand that. I don't think 
you need it. Mr. Kohns' testimony has made that clear. 

I think he testified, there has been no contradiction of 
it. The only time they lost any money before 1969 


was some time in the '30s. 
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BY MR. CAMHY: 
Q Do you remember the approximate amount of the pro- 
fit in 1968? 
A I do not. 

MR. CAMHY: Your Honor, may I have leave to submit 
that number from this and avoid having to put this in? 
Gentlemen, would you object if put the '68 profits 
in and then -- 

THE COURT: Well, you have my permission to do that 
I didn't ask for their permission to ask that. 

MR. CAMHY: I thought you were pointing to 
them, I am sorry. 

THE COURT: Once they agree to that figure, 
if the figure you gave us is correct. 

MR. CAMHY: All right. 


Q Following your agreement to subordinate your in- 


vestment, or a part of it, in duPont, in Dacember of 


1970 were you everpaid the full amount of your investment 
left in the firm? 

THE COURT: We went over that on direct. 

MR. CAMHY: Yes, I just want to mark an exhibit. 
Well, let us mark the exhibit. I heard that testimony on 
direct. 


Q I show you Exhibit 12 and ask you whether you 
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received this letter (handing). 
A Yes. 


MR. : I offer it into evidence. 


This is the disclaimer letter by duPont Glore Forgan. 


THE COURT: Mr. Brooks, Mr. Hyde, Mr. Pollack, 
Mr. Singer, any objection? 

MR. BROOKS: Your Honor, may I ask a question on 
voir dire? 

THE COURT: Yes. 
VOIR DIRF EXAMINATION 
BY MR.BROOKS : 


Kohns, when did you receive Plaintiffs' Exhibit) 


I see it? 
CAMHY: Here you are (handing). 
A To the best of my recollection within a day or so 
of the date on the letter, October 7th, 1971. 
MR. BROOKS: I have no objection. 
THE COURT: Mr. Hyde? 
MR. CAMHY: Your Honor, I want to make it clear 
that I am not offering this for the truth of what it contains 
I am offering it as the letter that he got. 
MR. HYDE: With that underdanding I have no 


objection. 
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THE COURT: All right. It is received. 


(Plaintiffs’ £xhibit 12 was recieved in 


evidence.) 
BY MR. CAMHY: 

Q Now, following the receipt of this letter, did you 
not retain counsel to see if you could check on this 
obligation? Did you retain my firm for that purpose? 

A Yes, sir. 

Q And as a result of that litigation, wasn't there a 
setilement at some time? 

A I received a hundred thousand dollars from 
duPont in full and final settlement of my claim against 
them. 

MR. CAMHY: All right. Your Honor, the letter 
refers to an audit prepared by Haskins & Sells. That was the 
audit that I had Mr. Lill identify but did not offer at that 
time. I would now like to offer the Haskins & Sells 
audit to which the letter refers. 

THE COURT: Well, I don't understand. I don't 
understand the purpose. What is the purpose of the audit? 
I understand the purpose of the letter in terms of my learn- 
ing what finally went on but I don't understand -- this is 
Vetober of ‘'71 audit? 


MR. CAMHY: No, this is an April 30, 1971 audit 
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about three months after they left and it continues to deal 


in the same problems that they had the previous October. 
THE COURT: All right. 

MR. CAMIHY: It has references to large differences 
clean up, foot notes, et cerera and as a result of that 
they just didn't pay anybody. 

MR. HYDE: I object on the grounds of relevancy, 
your Honor. 

THE COURT: I think it is relevant. 

MR. HYDE: This is too remote as to time, I 
submit. 

= COURT: That objection is overruled. 

MR. BROOKS: Your Honor, I object for the reason 
that it is an audit of the merged firm which Mr. Lill was 
said he could not determine where the differences came from, 
whether they came from one of the three firms or two out 
of three or where. So if they are submitted for that 
purpose I submit they are incompetent. 

THE COURT: Mr. Lill also testified that some of 
the -- large numbers of some of these matters that they have 
to have originated in the original duPont Company as I 
understood his testimony but in any event the objection is 
overruled. It is received. 


(Plaintiffs' Exhibit 225 was received in 
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evidence.) 
MR. HYDE: Your Honor, I would call attention 
for the record that Haskins & Sells audit only goes to the 
aggregate loss. The letter goes on to refer to internal 
calculations allocating that loss to different ver periods. 
That was not contained in the Haskins & Sells audit which 
is going into evidence. 
THE COURT: Now say that again, please. 
MR. HYDE: The letter, your Honor, this is the para 
graph at the bottom here, says "The results of the recent" -- 
THE COURT: What letter arewe talking about now? 
MR. HYDE: The one just received, Exhibit 12, 
Plaintiffs' Exhibit 12. 
THE COURT: On the one before this. 
MR. HYDE: Yes. It refers to an audit as of 
April 30, 1971, showing an aggregate operating loss of 


approximately $33 million but then it goes on to Say, 


and this is my point “Internal calculations now in the pro- 


cess of finalization allocate that loss to the appropriate 
time periods." 

Now, Haskins & Sells was not allocating that loss 
to any time period in the audit which is just going into 
evidence,that is my point. 


THE COURT: All richt. Thank you. 


1983a 

embr Kohns~-redirect 
BY MR. CAMHY: 

Q You testified that subsequent to the merger you 
had a convarsation with Mr. Forg an in which you -- 

A With who ? 

Q Fecgan, in which you felt that you had been had 
in some way. At that timewere you thinking that the 
New York Stock Exchange was responsible? I mean, you had jus 
gotten into duPont and now there were these -- did you feel 
that the Stock Exchange had mislead you at that time 
or were you mad at them at that time? 

A No, I did not -~-'no, not at that time. 

Q Did you feel at that time that you h.\" been 
defrauded by Haskins & Sells? 

A I felt they must have had knowledge that they not 
revealed. 

Q Well, did you have any evidenceto base that on? 

A None. 

Q In December of 1970 when certain partners with- 


drew and were paid in full, that was at: thetime of the 


Perot reorganization, is that right? 


A Yes. 
Q Are you aware that these same partners who were 
paid in full were subsequent'y sued by the organization 


to recapture that payment? 
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A I am aware. 

Q And are you aware that those cases were also 
settled? 

A Yes. 

MR. CAMHY: I have nothing further, your Honor. 

MR. BROOKS: No further questions. 

THE COURT: I want to remind you, Mr. Camhy, 
that you had indicated that the exhibit which Mr. Brooks 
introduced was not the -- does not set forth all the 
conditions of Mr. Kohns' -- 

MR. CAMHY: Yes. There is another instrument that 


was involved in: that dispute, your Honor. It is marked 


Plaintiffs' Exhibit 9. And = am in no better position to 


identify this than the witness is. It is a subordinated 
loan agreement. 
THE COURT: Well, you had better show it to the 
witness. 
MR. CAMHY: All right. 
(Handing.) 
Q Is that the subordinatedloan agreement which fol- 
lowed from Exhibit N and was filed with the Stock Exchange? 
A Yes, sir. 
THE COURT: All right. 


MR. CAMHY: I offer Plaintiffs' 9. 
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MR. BROOKS: No objection. 
MR. HYDE: No objection. 
THE COURT: All ght. Thank you. 
(Plaintiffs' Exhibit 9 was received in 
evidence.) 
THE COURT: All right, you may step down, 

Mr. Kohns. 

(Witness excused.) 

THE COURT: All right. 

Call your next witness. 

MR. CAMHY: Mr. Weil, please. 

THOMAS Lis Wath, called as a witnessby the 
Plaintiff being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. CAMHY: 

Q Are you a former partner cof Hirsch & Company? 


A I am. 


Q Prior to the duPont merger how long had you been a 


partner? 
A 1968 until July 1, 1970. 
What was your job? 


I was a general partner i: charge of the back of- 
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Were you the fellow who was back there doing things 


3 | A I hope so. 
¢ 4 Q But yours was a first-hand back office -- 
5 | A Yes. 
6 Q We have had Mr. Mundheim referred to as the back 
7 


office partner. Was there a difference bet ‘en what you 


8 || did and what he dia? 

9 A Yes. 

9 Q Will you tell us that,please. 

li A Mr. Mundheim was the back office supervisor and 
12 supervised the work that f did but as far as the personnel 
3 a administration of the personnel I handled the actual .- 
14 


assistance and physical work and followed through approx- 


imately. 


| Q Now at the time the merger was announced, or 


7 not announced, excuse me, at the time the discussion for the 
18 merger began, did you take an interest in the question? 
19 A Which discussions? At what time? What period 


of time? 


2 Q As I understand it, there were two sets of dis- 
a cussions. Did you interest yourself in either of them? 
: ad A In the first one, no, I did not. 
2 Q What about the second one, did you interest 
25 


yourself in those? 
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I don't know what you mean by the word interest. 

Did you involve yourself, try to find out things? 

THE WITNESS: I don't understand what you mean by 
interest yourself. 

Q Did you try to find out some information? 

A Absolutely. 

Q Among the information, did you have occasion to 
see the special operations questionnaire (handing) . 

A I saw a specialqerations questionnaire, yes. 

Q Just looking at these differences here -- 

MR. HYDE: May we have the exhibit number? 
MR. CAMHY: Yes, it is 52. 

Q 10 and 9. Do you recall that as approximately 
the magnitude of the differences that you were made aware 
of? 

By reading that, yes. 
Now, you were negative on the merger, weren't you? 

A Yes. 

Q Did this have to do with your feeling about what yo 
had heard about their back office? 


A Yes. 


Q Were you present at a meeting in which the question 


of these di €ferences was discussed? 


A Yes, I was. 
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2 Q Can you tell the Court who else was there and what | 

3 was said? | 

4 THE COURT: Also I would appreciate knowing when 

5 the meeting was. 

6 Q Yes. 

7 When was the meeting? 

8 A I be lieve the meeting was some time in the last eal 

9 or three weeks of June of 1970. I believe there was | 
10 Mr. Kohns, Mr. Mundheim, Mr. Hirsch. I believe Mr. Framen | 
+ was there but I amnot positive of that. Mr. Petrillo, | 
12 Mr. Gariboldi, myself, and I was originally under the | 
13 immression that one of our attorneys may have been present | 
14 at the time. I do not whether it was Mr. Taikovsky or | 
15 Mr. Feurst. | | 
16 Q Did the subject of differences come up? | 

| 


17 A Yes, they did. A comment was passed by Mr. 


Gariboldi to Mr. Petrillo stating the amount of differei.ce 


19 that he had discovered on this form as we were reading it 


together and the comment was passed that you get rather 


excited and there is nothing to worry about. That was 
passed by Mr. Petrillo to Mr. Gariboldi. 4 
THE COURT: Would you read back what Mr. Petrillo | 


- 


is supposed to have said? I mean, I didn't get it. | 
1 


l 
& & 8 B 


MR. POLLACK: Your Honor, may we have the last 


1989a 

cmbr Weil-direct 
answer reread? 

THE COURT: I am asking the same thing. 
Have the whole question and answer read back. 

(Read.) 

THE COURT: I still don't get it. We were rather 
excited? I still don't understand -- 

(Read.) 
BY MR. CAMHY: 

Q Now, at that time, or at any time prior to the merge 

had you ever seen a Ilaskins & Sells capital computation as 
at the last audit of the previous settlement which reflected 
a ratio of 3,242? 


A No, I did not. 


Q To the best of your knowledge had anybody such as 


Mr. Gariboldi or anybody on your team who was working on it, 
had they ever mentioned that to you? 
A On my team? 
Q Not on your team, on the Hirsch side, yes. 
On the individuals that I worked with -- 
Did anybody ever tell you -- 
No, they did not see that. 
Were you aware that this computation reflected a 
$6.8 million capital de ficiency? 


A No, I d@id not. 
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Q Were you aware that this deficiency was made up in 
cash in the month or two following the audit date? 

A No, I did not. 

Q Were you aware that a subsequent computation by the 


Exchange as atthe audit dace added a further deficiency 


of $8.1 million for dividends on securities failed to | 
received? 
Oe | 
Q Were you aware that the Exchanges subsequent pn 
tation fixed ratio at in the 70 thousands magnitude as at the 


A No. | 


audit date? 


Q Were you aware that the additionel deficiency was, 
made up in substantial part by a decision to realize funds ou 
of the sale of iong differences in the differences accounts? 

A No. 

Q Were you aware that that is how to the extent of 
$6 million capital ratio was achieved? 

A If you are using the word aware as versus vee. 
no, I did not. Rumors, yes. 


Q You say there were rumors around that duPont was 


A There were -- 


MR. BROOKS: I object. 


doipg wrong things? | 
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MR. POLLACK: I object to the form of the question, 
your Honor. 
THE COURT: Objection sustained. 
Q Did you receive any information, hard information? 
A No. 
Q And did you ever communicate anything like that to 
Mr. Kohns, Mr. Mundheim or Mr. Hirsch? 
A No. 
Q And was any of that ever said -- 
MR. CAMHY: Strike that. 


Did Mr. Petrilloever mention any of these things 


Definitely not. 
And at that meeting at which Mr. Gariboldi 
complained about these differences, did any of those facts 


ever come to anybody's attention? 


| 
. 
| 
| 
| 
| 
| 
| 
| 


A No. 
MR. CAMHY: I have nothing further, your Honor. 
THE COURT: Mr. Weil, I am not sure, I would like 


toknow what was your role in connectimwith the merger? 


firm's securities and customers’ securities to the firm of 


Francis I. duPont. 


THE WITNESS: My responsibility wage to move all of 7 
THE COURT: No, I mean before that. | 
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THE WITNESS: Prior to that? 


THE COURT: At the end of June when you interested 
yourself, whatever the word was, that you got involved. Prio 
to the time the agreement was signed you had some role, didn’ 
you? 

THE WITNESS: Yes, I did. 

THE COURT: What was that? 

THE WITNESS: To move the securities from Hirsch 


& Company over to the firm of Francis i. duPont & Company 


and/or to a customer that didn't want it to go to the 


firm and send it to the customr themselves. 

THE COURT: You played no part in the finding 
out about duPont's back office problems and matters of 
that kind? 

THE WITNESS: No. 

THE COURT: All right. Thank you. 

All right. Who want to cross examine first? 

All right, Mr. Brooks. 

CROSS EXAMINATION 
BY MR. BROOKS: 

Q Mr. Weil, could you give us a little bit more 
background on your career in the securities industry? For 


whom did yaiuwork before youcame to Hirsch as a managing part- 


ner? I mean back officer partner, excuse me. 
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A I started with Hirsch which was the old Hirsch, 
Lillienthal back in 1940. 

Q In what capacity? 

A Various areas in the back office, margin depart- 
ment, P&S department and stock record. 

(Pause.) 

Q Where did you go next? 

A McDonnell & Company, at which time I was the 
head margin clerk and I become assistant vice president in 
charge of the back office. I left them in 1964 to come back 
to Hirsch & Company as an assistant to the administrative 
partner, and in 1968 became the partner in charge of the 
back office. 

I mayhave left something out in between. 

Q When did you first hear of the possibility that 
Hirsch would merge with duPont? 

A If my memory serves me correct, the first time 
was some time in February of 1970. 

Q At that time did you form an opinion about whether 
that wuld be a good thing for a bad thing for your firm to do 

4 It would be hard to say because I heard about the |! 


merger and it was cancelled, talks were cancelled. 


Q Whether you heard about it before or after, iid yoi 


form an opinion at thattime about whether it would be -- 
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I would have to assume I had an opinion, yes. 


What was that opinion? 
Stay away. 
Q What was the opinion based on? 
A The various rumors that were going over the 
street as to which firms were in trouble and how serious 
their troubles were at Francis I. duPont. 
Q When did you next hear of the prospect of a mer- 
ger being back on the track? 
A ‘I believe in the first or second weex of June 1970. 


Q How did you hear about it? 


A I received a phone call at my home as I was 


he had signed, I believe, a preliminary agreement with 
duPont for merger and could I please come into the office, 
which I did, that Monday. 

Q What happened next? 


A If I remember correctly when I came in there with 


preparing to go on vacation. Mr. Kohns informed me that 


rumors all over the firm as far as the personnel of our 

firm was concerned, they were worried about their jobs, and 

a memo was sent to all of these individuals advising them tha 
if at all possible there would be a job for them at Francis 
I. duPont. 


Q Did you ever receive a request from any of your 
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partners to check out Francis I. duPont's back office 
with a view toward seeing whether it would be -- have a 
suitable quality to it © merger with Hirsch & Co.? 

A To the best of my knowledge, no. 

Q Did you ever do that? 

A No. 

Q Did you ever review in June of 1970 any recent 
reports of Francis I. duPont in an attempt to gain an up-to- 
date knowledge of their status with respect to back office 
problems? 

A I did read a special operations questionnaire but 
I will not say that it was a recent one. 

Q I believe you testified on your direct examination 
that you saw Exhibit 52. 

Let me show you that again (handing). 
MR. CAMHY: Your Honor, I am not sure that that 
was his testimony. 

A That was not my testimony. I remember replying tha 
I had seen a special operations questionnaire but I did not 
tell you -- I did not know what the date was. I could not 


remember it at the time. 


What did you ask for when you obtained the 


questionnaire that you did see? 


A I don't follow what you are saying. 
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Q Well, put it another way. Did you ask for the most 


recent questionnaire available? 

A I did. 

Q Do you recall how recent it was, when it was 
given to you? 

A Frankly, no, I do not. 


Q Did you.ever receive a request from Mr. Kohns to 


go over to the duPont firm and meet with Mr. Edmond 


duPont? 
A Did I receive a request from Mr. Kohns? 
Q Yes, to go over and meet Mr. duPont? 
A No. No, I requested of Mr. Kohns that I would 
like to go over and meet Mr. Edmond duPont. 
Q What did Mr. Kohns say? 
He would arrange a meeting, which he did. 
When did the meeting take place? 
I am sorry, I can't recall the exact date. 
Would it be in late June? 
No. I think it was in the first part of July, 
frankly. 
Q Was it before or after the merger? 
us I believe itwas after the signing of the merger. 
Is that after July 2nd then? 


Oh, absolutely That I am fairly certain of. 
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Q Mr. Weil, did you meet with any other people at 


duPont besides Edmond duPont in June or July? 
A Yes. 
- Q Who did you meet with? 

A Peter duPont, Sam Gay, Pete Napoti and quite 
possibly others. Bob Gordon was one other, I think. 

Q As a result of your review of the most recent 
questionnaire that you got, did you form a conclusion in re- 
spect to the security differences accounts? 

A Yes. 

Q What was that conclusion? 

They were in a sad state of affairs. 
Did you report that to Mr. Kohns and Mr. Mundheim? 

A I believe I did. 

Q Was that at the meeting that you have referred 
to at which Mr. Garibold waspresent? 


A No, because I believe that meeting was prior to the 


MR. CAMHY: Your Honor, may I have the last two 


questions read, please? 


THE COURT_ All right. 
(Read.) 
Q When did you review the operations questionnaire 


which you had obtained by requesting the most recent 
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operations questionnaire? 

A It would either be a few days before July lst or 
immeciately after July lst. 

Q Had the merger taken place at the time you made your 
report on the analysis that you made of that questionnaire? 

A I can't recall, very honestly. 

Q Mr. Weil, when all of the other Hirsch partners who 
decided to go into the merger signed the agreement, had you 
made up your mind whether to-go along or not? 

A Absolutely. 

Q What was your conclusion? 

A I refused to go. 

Q So if they all signed on July 2nd I take it you had l 
reached that conclusion on or before July 2nd, is that cor- 
rect? 

a Jee, 

Q And at that time, or before had you advised 


Mr. Kohns of your conclusion? 


| 
| 
| 
| 
| 


Q 
A That I would not go. 
Q 


Right. 
Did you tell them the reason why you would not go? 


I believe r did at that time, yes. 
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Q And what was the reason? 

A Because I had felt that the firm of Francis I. 
duPont's back office was very sadly lacking in proper 
control. But that ?7-«. t mean that I had read the special 
operations report to hee that information. I had enough 
friends on the street that I was able to get information 
pricr to a merger, 


MR. POLLACK: Move to strike everything after 


THE COURT: Would you read it back. 
(Read.) 
THE COURT: The motion is denied. 
Q Did your conversation with Edmond duPont take Place 
before you formed the conclusion that you would not go 
into the merged firm? 
A Definitely not. 
Q It di dnot? 


A It did not. 


“but"as not responsive. 
| 
| 


Q Why were you talking to Mr. duPont at all if ye"; 
had concluded that you wouldn't go into the merged firm? 
| A Peter duPont had made a decision that he did not want 
to handle the back office and he wanted to go back into the 
computerized portion of the firm. Sam Gay was leaving the 


firm. I had been asked to take over the operations of 


Francis I. duPont and Mr. Kohns and I believe Mr. Mundheim 
were asing me what would persuade me to es over there. 
And I said that if I could get a proper answer to certain 
questions from a responsible individual such as Mr. Edmond 
duPont I will be more than happy to reconsider. And then 
I know distinctly that was after Juiy 2nd. 

Q Mr. Weil, you ometnes the most recent question- 


naire that you requested considerably before July 2nd, 
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A I said I cannot remember wiiether I did or not. 

( Let me try to refzesh your recollection, reading 
from your deposition. Let me read the answer that you gave 
at the bottom of page 23, top of page 24. I will read a 
couple of questions before thei. The bottom of page 23 


didn't you? 
| 
question line 19: | 

*Q How did you come to review the documents that you | 
previously testified you had seen? 

"A Well, Mr. Gariboldi. 

“Q With respect to duPont. 

"A Mr. Gariboldi and I felt that we should know 
something about the firm rather than what we read in the news 
ieeiee or heard through various sources on the street and 


requested that one of the things be given to us, either the 


special operations questionnaire which every firm filled out 
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if I remember correctly at the time, roughly every quarter, 
or the last audit report that was completed by their auditors 
at the time outside accountants. I do remember distinctly that 
we did not get it the first week. I don't remember getting 
it the second week. We had to keep pressuring to get a copy 
of it. and we finally did receive a copy of it which was 
approximately about, I have to say to the best of my knowl- 
edge, about a week before the final signing. Again as I 
said before, I have gone through three mergers since then,so 
it is a little hard putting them back together. 

a Right. 

"A A meeting was held then with Mr. Petrillo, 
Mr. Mundheim, Mr. Kohns, Mr. Hirsch, Mr. Framen. Again, 
I think it was Ed Feurst from Guggenheimer, Mr. Gariboldi 
and myself. The general discussion. 

"Q Tell me what you said at the meeting. 


“A At which time we reviewed this form. Again I 


think it was the special operations questionnaire. And again 


looking it over we found that there were approximately nine 
or ten million worth of securities differences" 

Does that refreshyovr recollection that you re- 
viedied this form and reported on it to Mr. Kohns and Mr. 
Mundheim and the others pricr to the signing of the merger 


contract? 
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A If I stated that in my deposition then yes, it 
refreshes my memory. 

Q You would go along with that -- 

A Absolutely. absolutely. 

Q Mr. Weil, when you reviewed those security 
differences, did you form a judgment that there were a lot 
more differences than were shown by the figures that were on 
the form? 

MR. CAMHY: Excuse me, your Honor. 

I want the time fixed. There are two things in- 
volved, one, review of a questionnaire and the other the 
review of the differences. 


THE COURT: All right, I think that is fair. 


MR. CAMHY: Different times apparently. 
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Q I am talking about the times you got these most 
recent forms and reviewed them before merger then you had 
a@ meeting, Kohns at one time and then Pramen and possibly 
some others, Gariboldi, and you told them about the 
differences. Did you tell thom there were probably a lot 
more differences than there were shown on that form? 

‘A I did. 

Q What did they say? 

A X‘'m sorry, I really don’t recall unless you can 
refresh my memory. 


Q Do the last questions and answers refresh your 


recollection on whether the meeting you had with Mr. duPont 


was before the signing of the merger contract? 

A No, there was no need for that. I know definitely 
it was after July lst. 

Q What did Mr. dupont say to you at the meeting 
you had with him? 

A I asked a specific question considering the 
condition of the firm and the capital that was now required 
just how long could the family afford to put money into 
the firm. 

Q What did he tell you? 

A And I was told that the well hae to run dry 


eventually. And that was all I wanted to hear. 


17 


18 
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Q That was enough for you? 

A Yes, 

Q Did you tell Mr. Kohna and Mr. Mundheim what 
Mr duPont had said? 

A I passed a comment to both parties because they 
were the ones that were interes\ed in my going over to the 


firm. 


MR. CAMIY: May we have the time fixed again 
before or after the merger? 
THE WITNESS: This is after the merger. 
THE COURT: After the merger. He's besn saying 
that all along. ) 
A I believe the comm at was passed that I probably 
misunderstood what I heard. 
Q Did that make you fuel any hebhie about it? 
A Why should it make me feel better? IX had already 
made my decision. 
Q When you caviewed that most recent. suestionnaire 
did you report tw Mr. Kohns and Mr. Mundheim the~ you had 
some concern about the dividends and tie transfers ard the 
late fails that were reflected on it? 
A I would say yes. 


Q What did they say when you told then -—~ 
Q What did Mr. Gariboldi say at that meeting about 
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these problems? 

A T believe the comment that he passed was: directed 
at Mr. Petrillo, 

Q What did he say? 

A At which he stated that there were spproximately 
ten million dollars on either side of differences, vid 
Mr. Petrillo replied as Ir had quoted before, 

Q Was the reason why you didn't go to the 
duPont firm because of these problems ths securitias 
differences and other back office problems that we have 
just discussed? 

A Yes. 

Q Was there any problem which you considered rei» s'}' 
in reaching a determination on not to go to the duPont 
firm which you did not advise Mr. Kohns and Mr. Mundhéira? 


A No. This is a personal Cpinion of mine. 


Q I agree. But «11 I want to know is whether you 


shared that opinion with your fellow partners, 

A .I don't believe so, 

Q When you reported on your visit, or your analysis 
of the most recent questionnaire, x believe you told me 
you discussed “a fails, the aged fails, the dividends, 
the securities di. erences. you told me that you discussed 


that with Kohns and Mundhsin and the other j..cpie at the 


16 
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meeting, is that correct? 

A Yes. 

Q Now, when they were pressuring you to go to the 
duPont firm did you tell them that the reason you didn't 
want to go was because of these back office problems and 
the difference problems? 

MR. CAMIY: I object to the word pressure. 
Well, is that a fair word, Mr. weil? 
TO pressure me to go to the firm? 


Q 
4 
Q Yes, to become a partner in duPont. 
& Fair enough. 

Q 


Now when tney wore making entreaties upon you 
to do that did you tell them that you didn't want to go 


| because of all these problems? 


A <I probably did among other things, yes, : 
Q At the time you made that explanation to them 


did you have any reason to believe that they knew what 


a difference was? 

A Yes, 

Q How did you have reason to believe they knew 
what a difference was? : 

A Haring the period of 1968 when the market was. 
extremely busy most firms were not ready for it,and as 


& <esult they fell behind in their record keeping. Their 


¥ 
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differences chen became some of our differences as a reault, 
and we gradually had partners’ meetings I believe once 
a month at which time these differences were discussed 
that we at that time had and the problems tha we ran into 
with other firms with their differences. 

Q Did you ever have discussions with Messrs. Kohns 
and Mundheim in which you pointed out to them that aiffere 


could cause a drain on capita’, because you would have the 


buy in differences that you couldn't research away? 


I believe I did. 

And chat was before July 2nd, was it not? 

I believe so. 

Was the existence of securit ies differences 
one of the reasons why the Hirsch firm rejected a merger 
with the firm of Robinson & Company? 

A Me of the reasons, yes. 

Q Was the problem of securities differences dis-~ 
cussed at that time when consideration was given to merging 
with Robinson & Company? — 

I believe it was, yes. 

Did you partake in the discussion? 

r did. 

Did you tell Messrs. Kohns, Mundhoim prior to 


the start of the second series of merger discussions with 
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duPont that you believed the Hirsch firm should keep away 
from duPont? 

a Prior to the start of the second series? 

Q Right, You have testified that you formed 
an opinion at or shor*ly after the time of the first series 
that Hirsch shovld keep away from duPont, 

A Right, 

Q What I want to know is had ycu communicated that 
opinion to the big three before they started talking to 
duPont again. 

A I do not believe so, The original talks were 
terminated and I felt there was no need to at that: point, 

Q Let me try to refresh my vasaisaetton on that 
question, Mr, Weil, by reading from yar deposition at 
page 20. 

"Q Did you voice your opinion at the time of the 
first series of negotiations to any of your other partners? 

"a I don't know whether it reached that level, I thin 
after the merger was turned down I may have voiced my opinio 


I am rather outspoken to start off with, But I was not 


ques‘sioned what I thought of it at the time, Anda I do not 


remember, ' 
"Q Well, do you -- 


"a after the fact I probably did voice my opinion 
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rather strongly. 

"Q fo whom, do you recall? 

"A Oh, definitely it would be to the three 
senior partners involved, When I say senior partners TI 
am referring primarily to Mr. Kohns, Mr, Mundheim, Mr, 
and Mr, Hirsch, 


"Q I take it this was before what we called the 


"A Oh, yes, 

"Q But after the first? 

"A But after the first, Yas, 

"Q Do'you recall what you said to Messrs, Kohns, 
Mundheim and/or Fraiman? 

"A Not really, Not at that point, no, 

"@ Would it be fair to say that you told them the 
Substance of the opinion that you -- 

"A What I felt about it, Yes, I probably would have 


8aid something of that nature, that I felt it was a problem 


area over there, Why get into Something like that? But 


I wouldn't swear to that at this point, : 

"Q The second one is a discovery," Does that refresh 
your recollection? 

A Obviously, 


secondary series of negotiations? ‘ 
MR, BROOKS: I have no further questions, : 
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THE COURT: Do I understand your testimony, 
Mp. Weil, that when you -- I think it was established that 
at least ten days before the merger was effectuated you 
had reviewed the latest financial information of the duPont 
firm and had raised with Mr, Kohns and Mr, Hirsch the probl 
that you saw, was that done at a meeting at which Mr, Petrill 
was present? Was that the time that you testified he made 
the statement in answer to Mr, Gariboldi? 

THE WITNESS: Yes, sir, 

THE COURT: Same time? 

THE WITNESS: Yes, your Honor, 

THE COURT: All right, Mr, Hyde. 
CROSS EXAMINATION 
BY MR, HYDE: 


Q At that meeting, Mr. Weil, did you and Mr, 


Gariboldi point to the figures that you had found in your 


analysis of the duPoint financials with respect to items 
such as security differences? 

A Yes, 

A In the case of the short security differences 
I believe you said you had found approximately ten million 
dollars of unreconciled differences, is that correct? 

A Yes, 


And you found figures with respect to fails or 
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alleged fails? 

A Yes, 

Q And you found figures with respect to dividends 
in the failed to receive position? 

A Yes, 

Q And in this discussion these figures were pointed 
out, were they not? 

A Yes, 

Q Did Mr, Petrillo at any time say anything to 


cast doubt upon the existence of the figures or the validity 


of the numbers? 


A I do not believe so, 

Q In other words, the context of this conversation 
was that the numbers are here, there was no question 
in your mind or anybody's mind that those numbers were there, 

A I do not believe there was any question, 

Q And they could be found for it looking in the 
financials? 

A Yes, 

Q Is it fair to say that mr, Petrillo's comment 
was directed to what effect these figures might have upon 
a merged entity? 

A Are you asking my opinion? 


Q Yes. How did you interpret Mr, Petrillo's remarks? 


Weil-cross 
MR, CAMHY: Your Honor, he has quoted Mr, 
Petrillo. Now are we asking -- what is the question? 
How does he interpret it? He said what the man said, 
I object to the request for an interpretation, 

THE COURT: Well, I will sustain that objection, 
telnet, you interpret it unless that interpretation was 
given to the parties that were there, Did you? 

THE WITNESS: No, I did not, 

THE COURT: A11 right, the objection is sustained 

Q Do you recall anything further tha Ir, Petrillo 

said at the meeting to which you have testified? 

Not really, no, 

How long a meeting was this? 

Rather short length of time, I am not positive, 

And in connection with the discussion of all of 
these figures you recall no specific fact that Mr, Petrillo 
stated to you? 


To me directly? 


A 
Q Or anyone at the meeting, 
A 


No, I do not, 
Q Now I think you testified in response to a 
question by Mr, Camhy that you did not see a particular 
Rule 325 computation, I believe that is Plaintiffs: exhibit 


109. Let me ask you this: Were you aware in 197¢C of the 
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requirement that the auditors'file a Rule 325 computation 
in connection with each Surprise audit? 

A Yes, 

Q Was this one of the items that you asked for? 

That I would ask for? 


Yes, 


No, 


MR, HYDE: No further questions, 


CROSS EXAMINATION 
BY MR, POLLACK: 

Q Mr, Weil, in your direct senttineng you testified 
about a meeting in lcte June, 1970, at which you placed 
‘he following persons, Mr, Kohns, Mr, Mundheim, Mr, Hirsch, 
Mr, Framen, Mr, Petrillo, Mr, Gariboldi and yourself, and 
possibly an attorney for Hirsch & Company, You then said 
that the subject of securities differences had been discussed 
You said further that Mr. Gariboldi told Mr, Petrillo the 
amount and Mr, Petrillo told Mr, Gariboldi, "You get rather 
excited, there is nothing to worry about," My question 
to you, Mr, Weil is this: Isn't it the fact that no one 
from duPont was present at that meeting? 

A Not that I rz:all, 

MR, POLLACK: Thank you, 


REDTRECT EXAMINATION 
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BY MR, CAMHY: 
Q Is it clear that the amount und-.- discussion 
at that time was eight or nine million? 
A Yes, 


Or ten million, in that area? 


Q 
A Eight, nine, ten, yes, 
Q 


And -o you feel that you made it clear enough 
to Mr, Petrillo or that Mr, Gariboldi did that, there were 
implications behind the mere number? 

A Did Mr, Gariboldi make that-- 

Q Or you made it clear, 

A Mr, Gariboldi did, 

Q And it was at that point that Mr. Petrillo said 
Frank you are getting a little excited over nothing? 

A Yes, 

a] And as = .nderstand it you felt at that point 
there just wasn't any point? 

A That's right, 

MR. CAMHY: All right, thank you. 

THE COURT: All right, thank you, Mr. Weil, you 
wey step down, 

(Witness excused) 

THE COURT: Call your next witness, 


MR, CAMHY: Mr, Mundheim, please, Your Honor, 
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could I work with Mr, Lill instead? I have some short 
matters with Mr, Lill, 
THE COURT: It is up to you. It 1s your case, 
MR, HEIDELL: These are new matters I take it? 
MR. CAMHY: | May I have a minute to confer 
with counsel please? | : 
THE COURT: All right. 
MR, CAMHY: Mr, Mundheim please, 


M AUR/SiHAALLLL | MU N DHE TIM, called as a witness, 
having been duly sworn: testified as follows: 
DIRECT EXAMINATION 
BY MR. CAMHY: 
Q What is your present age? 
A 68-3/4, 
Q Which would make you approximately 66 at the time 


of these events? 


A 1970, no, in 1970 I wouid have been about 64-1/2 | 


or so, 

Q What was your education? 

A I went to prep school here in the States and I 
went to Europe and I spent two years in Switzerland, the 
University of Luasanne and afterwards I spent two years 


in Italy at the University of Florence in Florence, Italy, 
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What kind of courses did you take at those school 


You know, general BA type courses, 


Q 

A 

Q What did you do after that? 
A 


After that I worked a little -- 1 joined Stern 
Brothers, the department store in New York, 
Q How did you get that Job? 

A My father was goes diet, And before coming 
back to the States I worked in their foreign office in Italy 
and also in Paris, 

Q What did you do at Stern Brothers? 

A Well, I started pushing a truck, 

. Q : What did you do after that? 

A And working through the stock room, various kinds 
of menial jobs to learn the ropes. And then I gradually got 
into the merchandise field and became what was called 
a@ merchandise manager, 

Q How long did you stay there? 

A I stayed there until, I think into '32, maybe 
the beg*nning of 133, 

Q How many years? Ten, eleven aires 

A Oh, no, I dort think as long as that, I would 
Judge from about 1927 or 8, thet would be about fifty six yea 

MR. POLLACK: Your Honor, we are having difficulty 
hearing, could the -- 
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THE WITNESS: Sorry, 

Q What did you do after you worked at Stern 
Brothers? , 

A I was employed by a soap company, a small soap 
ecevaiy hich had a New York office and the plant was in 
Hoboken, New! Jersey: ‘aien 

oo] How did you come to leave Stern Brothers? 

A I think by that time my father had retired and 
we had a new president in and he wanted to bring his own 
team in, 

Q And you went to work for the soap company? 

A I went to work for the soap company and stayed 
there from 1933 until after the war. In fact, I enlisted 
in the beginning of 1942, I was Just a shade over 35, and 
I enlisted in the air Corps and stayed there until about 


December of '45, 1 wag stationed overseas in the European 


theatre, Came back to the Soap company in the beginning of 
1h6, 


Q What did you do at the soap company? 

A Well, I was the head of the company, and I think 
my title was vice president and it was from a management 
standpoint rather than a technical standpoint because we 
had technicians, : 


Q You didn't supervise the making of the soap? 
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No, I don't know anything about it, 


A 
Q Did you supervise the keeping of the books? 
A 


No, other than just any other manager-~ 

Q Were you in any way @irectly involved in 
operations? : 

A Management decisions, 

.*] At the top level? 

A At the top level, 

Q Then I gather you cane vack to that after the 
service? 

A Oh, yes, And stayed there until Christmas ‘48, 

Q Did your family have any money tied up in the 
Soap company? 

A Not directiy, It was a subsidiary of a listed 
company, American Safety Ragor Corporati on, 

: Did your family have any money in the parent? 

Oh, yes, we had some shares, 

Go on, 

In '48 T retired, 

How 1d were you then? 

I must have been 62 -- 42, 42, and =- 

You just stopped working? 
A I stopped working, My wife complained, And we 


had some interests, she had some interests in South America 
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and I liked Venezuela and I used tc sort of go back and 
forth, I was a director of some companies here, U.S, Vitamin 
Corporation, Combo Shoe. Machine Corporation, So’I took 
care of thosé things and also eee personal interests, 
And thea in 1952 Mr, Hirsch invited me to join Hirsch & 
Company as a partner, 

Did you make an investment? 

I did, 

How much? 


Where did you get that? 
I tnheriteé is, 


g 
A 
q 
A  $300,¢<0, 
Q 
A 
Q 


All right, go ahead, 

A I knew Mr. Hirsch, not terr’ ‘ty well but I knew 
him, but mostly I knew one of the partners who was a good 
friend of mine who has since died. So from 19 -- July 1st 
I guess, '52 I was in it, I guess you would cail it the 
investment banking and orokerage industry until -. and 
with Hirsch -- until Hirsch was sold, The net assets were 
Sold to duPont and-~ 

Q All right,now stepping there, ‘hat aia you do 
at Hirsch curiag your first years? 

A Well, the first years I just -- I guess I butted 


in everywhere to find out what was going on and find out 
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something about it, 

Q Did you have any customers? Did you have your 
own accounts? Were you able to produce business? 


A No. No, 


Q pP34 you have any experience in the accounting 


aspects of it? 
A Not at all, 
Did vou have any underwriting experience? 
None, — 
Could you put deals together? 
No, 
.Did you ever put any deals together? 
No, 


So what you really did was watch, 


about the business and tried te contribute whatever i could 
in a broad business approach, 

Q All right. Did you ever take on any specific 
function there? 

A Yea, 

Q@ When was that? 

A I think it was several years after I Joined 
the firm they gave me the commodity department to be the 


A Watched: yy:money, tried to learn something | ee 
artnet’ “iii chases oF q 
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) Did they have much of a commodity department? : 

A Fair but we had a manager, a professional, 
experienced man, ‘ 

Q Did you get caught in that Balad o11 thing? 

A It is a long story, but,-no, 

Q All right. After the commodities what did you do? 

A And then I then became the manager-- the partner 
in charge of our foreign branches of which Hirsch & Company gee 
I guess for over NO. didi Close to 50 -- 4o years certainly “ 
had a very good standing in Europe, and so I had those 
departments under my wing. | Naturally every office had 
managers and we had a manager in New York as a coordinator, | 
But we felt that a Partner should be involved and know 
what's going on, 

Q When did you become "back office partner"? 

A I don't think I ever was a back office partner, 

I was interested-- | 

Q Four~peopie..have called you the back office 
partner, Underoath, 

A Well, maybe -~ pardon? 

Q =. Under oath, 

4 Well, I never considered myself a bark effice 


Partner, I was ititerested in the back office, that is true, 


Q Well, wasn't: Mr, Weil responsible to you? 
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A Mr, Weil, I think I heard him say he was 
responsible to me but I felt that he was responsible to-- 
either to myself or Mr, Kohns, : 
Did you work in the back office physically? 
No, 
Did you work back there with the computers? 
Oh, no, I would visit and see wiat's going on, 
Now you knew what ratio was, didn't you? 
Ratio being the Az? 
Yes, 


Well, I heard the expression, 


You knew what it meant, didn't you? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Yes, I did, 

Q You knew that it meant: so much debt and so much 
capital, didn't you? 
Yes, 


And you knew what haircuts were on capital 


Yes, 
And you knew what allowable assets and unallowable 
assets were for purposes of -- for 325 purposes? 
A Well, I am getting a little deep on that, 
Q All right, And you knew what differences were? 


A Yes, indeed, 
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Q And you do remember the back office crush? 
A I do. 
Q And the creation of differences and fails? 
A Yes, I do, 


Q And these were all terms that you knew the 


Significance of? 


A Yes, Yes, I did, 
Q When was the first time that you got involved 
in the idea of merging Hirsch with Some other company? 


A I think my mentality being a businessman I am 
always open to any kind of a proposition at any time in any 
year, I can't say in particular it was just in '69, I am 
perfectly prepared to listen to any kind of 4 proposition, 

Q I am talking about a serious merger question, 

A A serious one I think came up in '69, 

Q Would you tell the court the reasons that operated 
on you, that is your reasons in particular rather than the 
firm's reasons or any institution -. 

A Well, my personal reasons were this, I wanted 
to gain get out of business, I had 18 years of working 
after having once retired, I felt very strongly in trying 
to analyze where the industry is going that one has to have 
either a very large firm or perhaps a very personalized 


firm where it is a customer's man kin¢ of business and the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COUATROIET : 


eae case 
nee Bm a mm e 


2024a 


mh22 Mundheim-direct 

middle sized firm which Hirsch more or less fitted into 
would not be the way of the future, The Supermarket, in 
other words, 

Q IT am going to jump ahead a little bit ©nd into 
the Spring then we will come back, De you recall a «ime 
coming when these losses started to appear? 

A Yes, surely, 

Q And do you recall also that you had -- do you 

recall this discussion that the firm, unless the market 
changed, the firm would either have to cut back, retrench 
and become a very small firm or merge with some other firm? 

A Conversation with whom? 

Q Mr. Kohns or Mr, Hirsch, 

A Well, I always was pushing for doing something, 
either expanding or merging if possible on the same side 
So that we would come up with a good sized fiim or reducing 
the firm in size, 

Q Did you and your Partners, and you in particular, 
have personal resources that could have sustained the firm 
as a smail firm? 


Oh, yes, 


Very small firm, 


Oh, yes, 


Just a personal operation, 
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Yes, except I was not a producer in sales, 


No, but as-- 


So that were you at any time concerned that 


A 

Q 

A As far as capital is concerned I think so, 
] 

rm 


the firm would be wiped out-- 

A No, never, 

Q -- or get into trouble? 

A Never, We were ever near that, 

Q Now going ck to the earlier discussions, 

did you in fact consider two or three merger opportunities 
and reject thein? i 

A We did, 

Q And did you feel under any pressure to make 
a merger that spring? 

A No. No -- we are talking new in '69? 

Q Yes, | 

A No, not at all, 

Q And getting into the spring of '70 were you under 
any feeling that if it wasrit the duPont firm it would be 
Hirsch down the tube? 

A Not at all, 

Q Now tell us about your first meetings with the 
duPont partners, 


A Well, the first meetings as I recall began 


mh24 Mundheim-direct 


in '70, and I think as I stated in my deposition that 


I spoke to Chuck Rousselot who was one of the senior 
Partners at duPont, We had lunch together to see if there 
was any possible way that we could get -- there would 
be a good fit for the two firms, I felt we had something 
to offer, and Rousselot said that he had talked with his 
people, he came back and said we are not interested, Fine, 
Forgot it, Then « time thereafter, and I can't tell you 
how long thereafte:, but a fair amount of time, he came back 
called me end I think by that time Mr. Framen and Mr. Latour 
in some way had gotten together and we met, And it was 
on that occasion I think I. . I believe Wally Latour which | 
I kadn't known, In fact I didn't know anybody at duPont 
except Mr, Rousselot, 
Q I presume you attended a meeting at your home? 
A Yes, I did, 
@ Do you want to tell us anything about that meetin 
Do you want to give us a version or your version of that 
meeting? 
| MR, CAMHY: If your Honor feels this is cumulative 
I will skip by it, I don’t know that it will differ but 
it might, 
THE COURT: Well, if 4t is any different than mr, 


Kohns' recollection just tell us, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHCHINE 


2027a 917 
Mundheim-direct 


THE WITNES=* No, not that I recall, your Honor, 
I think substance it was certainly similar, 
THE COURT: All right, 
BY MR, CAMHY: 
Q Now what heppened after that? 
A I think after that meeting there must have been 
Some crossing you know in the sense of some of our partners 
I believe were talking to some of the other partners at 
the other firm to see where this thing would fit together, 
Then because of that -- nothing being secret, it came out in 
the newspapers, or in the newspaper -- I didn't see this 
article although I hear¢ about it and I think it was on 


& Friday if I am not mistaken and Mr. Kohns called Wally 


Latour and told him the thing is off, I took a plane that 


night and went te Europe because it was a very serious matte 
for Hirsch and Company because he had a very strong inter- 
national professional banking business, No pubiic business, 
And the managers overseas were very much concerned of 
no longer being Hirsch & Company which they had been for 
upwards of 40 years, And some of the banks were asking 
questions, what's going on in and with that I went to Eurupe 
and tried to calm them down, 

Q Now before that trip had you received any comment 


from Mr, Norman about the transaction? 
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THE COURT: Well, before you leave that. Do f 


understand your testimony that after the newspaper article 


appeared you then as a result of it took the trip to Europe? 


THE WITNESS: Yes, That night, That night, 
THE COURT: All right, 
BY MR, CAMHY: 
Q Had you received the comments from Mr, Norman 
about it? 
A Frankly I don't recollect .ecause of this before 
and after business of which ~<- 
Q Do you remember his telling you something like, 
who needs this? 


I don't know whether he told it to me then or 


But you remember 3omething like that? 
Oh, surely. Oh, certainly, 
Q And do you remember talking about it to Mr, 
Gariboldi? 
A Certainly. 
Q “nd do you remember Mr, Gariboldi pointing out 
to you that chey had securities account differences? 
A Negative effects, 
Q And you knew then too that duPoint was in 


relatively tight capital, over 1,500, right? 
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A I did not, I personally did not. I of course 


Was approaching this whole matter in another way, I was 
looking to see that if we made any kird of an arrangement, 
deal with a firm such as duPont it would have to be where 
we would sell out, £IX don't happen to consider that what-- 
I personally don't happen to consider what we did a merger, 
We sold, in my eyes, we sold our assets, we disposed of 
our liabilities, known and unknown, I think on the unknown 
liability part as I recollect it now, I haven't looked 

at the agreement in five years, the spirit of it was I 
believe that if there were any unknown liabilities that 


exceedec. I believe $35,000, any one unknown liability that 


to accept that because we felt that we were on top of ow 
business sufficiently to recognize that we don't have 
$25,0000 liabilities, and certainly not of any -- anything 
that we could see, So we-- 

Q All right, let me go on, Did a time come when 


that would be Hirsch's responsibility, We had no hesitation | 
you had a conversation with Mr. Petrillo that you can remembef? 


~ 


A Yes, 

Q Do you remember it in any detail? tf not I 
wort press it, Either is 1¢ a real recollection or not, 
First can you fix a time and place? 


A No -- well, the place I know, it was¢ Kirsch, 
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There was nothing that Mr, Petrillo did er said to us, 
to me, that would discourage this, or that it wasn't 
good for Hirsch because that was the key question that I 
was interested in, 
Q And you had been exposed to him at least. two 
or three times during that period I gather? 
A Exposed to him -- 
Q Mr, Petrillo, That is you had seen him about it 
or discussed it in one way or another? 
A Several times, 
Q And at no time did he try to warn you against it? 
A At least -- no, I didn't get any warning signais, ' 


Q And that's about the best fix you can put on 


A That's right, 
Q After the merger do you recall receiving this 


capital request from the exchange? 


| 
! 
| 
whatever you had with Mr, Petrillo on that spring? | 
| 


A I don't recall it but I heard the testimony today 
SO -- 
Q Well, did you see those letters that were shown 
to you on deposition where you were reminded that you had 
to*raise capital and you signed off on it? 


A Yes, I -- I have to see them again, 


SOUTHERN DISTRICT COURT REPORTERS, tS. COURTHOUSI: 


2021a 


Mundheim-direct 921 


THE COURT: Well, I think we will postpone that 
until canckeae. 

Ladies and gentlemen, I have two matters tomorrow 
morning. I start at 9:45. They will take about a half hour. 
So you have 15 minutes extra. Until 10:15 tomorrow morning. 

MR. CAMHY: Your Honor, may I -- your Honor, I am 
trying to locate expert witnesses and I don't mind telling 
the Court that I am having my difficulties. I don't know 
whether I can have them here tomorrow, and I would like your 
Honer's indulgence. You mentioned that this would break 
on Tuesday and start again the following Monday. If I can't 
have one here tomorrow may I have hin here the followin« 
Monday? 

THE COURT: You mean after you finish with Mr. 
Mundheim you are going to your expert witness? 

MR. CAMHY: No, Mr. Hirsch and then five minutes 
with Mr. Lill and not very long with Mirsch either. 

Mostly Mr. Hirsch will be put up their for cross examina- 
tion. What I say if I have my expert tomorrow I will put 
him on and if I don't what I would like is another week to 
try to get one. 

MR. POLLACK: If your Honor pleases, it was my 
understanding that no expert was either identified or even 


adverted to in the pretrial order. 
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MR. CAMHY: I think at our conference I did suggest 


that I might have one and I don't mind telling your Honor 
I am having trouble finding anyone who could take the stand 
against these defendants. 

THE COURT: How long, Mr. Brooks, assuming that -- 
how long will your case take? 

MR. BROOKS: I would hope to make a motion at the 
end of plaintiffs' case. 

THE COURT: I ee I am sure you are going to 
make a motion at the end of plaintiffs' case but the likeli- 
hood of it being granted is dim. 

MR. BROOKS: I think I couldput my case on in 
45 minutes. I am prepared to do it tomorow. 

THE COURT: And you, Mr. Hyde? 

MR. HYDE: If I put on any case, your Honor, it 
will be equally long. 

MR. BROOKS: I have a ectthen producing Mr. Bishop, 
your Honor; he is about to start a month's vacation. 

MR. CAMHY: The expert witness would only be offere 
against Haskins & Sells. 

THE COURT: Well, I suppose since I will not be 
sitting for the rest of week I suppose that under those 
circumstances ,Mr. Brooks, if you are agreeable, we will have 


to take Mr. Bishop out of order. 
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MR. BROOKS: That is all right with me as long as” 


counsel is willing to stipulate that the expert's testimony 


is only admissible against Haskins & Sells. _ 


MR. CAMHY: Well, there are two kinds of 
experts. One would be against Haskins & Sells; the 
other would be as to damage. 

So I don't think it would affect Mr. Bishop 
either. Neither would affect anything that Mr. Bishop -- 

MR. POLLACK: Your Honor, I respectfully suggest. 
that this is not an appropriate case for experts. I renew 
the point that I made several moments ago. 

THB: COURT: ‘I’ am inclined to agree with that, 
Mr. Pollack. I really don't know what experts could do in 
the matter but we can argue that out if they are produced. 

It appears to me as I understand the case, the 
question is whether or not the information which has been 
claimed to have been whether he was known or should have been 
knwon to the plaintiffs who I must regard as being sophis- 
ticated businessmen. It seems to me that is the issue. 
I don't know how experts can help me to solve that problem. 

We will resume at 10:15 and we will work it out 
tomorrow. 

MR. CAMHY: Thank you, your Honor. 


(Adjourned to June 24, 1975, at 10:15 a.m.) 
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HASKINS & SELLS, INC., et al. 


June 24, 1975 
10:15 a.m. 


Trial resumed. 


MR. BROOKS: Your Honor, before we begin I 
would like leave to submit a supplemental trial memorandum 
to your Honor to cover a point that we had neqlected 
to cover in our initial memorandum and which I belicve 


the evidence has made relevant. 


MR. SPINOGATTI: Your Honor, one other 


minor matter before we start. Yesterday there was an 


agreement among counsel that we would look at the profit 
and loss figures for Hirsch & Company for 1968 and read 
into the record certain items and I have done so and would 


lice to read them into the record at this time. 


THE COURT: All right. 

MR. SPINOGATTI: The profit from operations 
for Hirsch & Company for the year ending December 31, 1968 
was $2,613,582.03 and net income diettiheted to partners 
for that same period was $2,085,211.65. 


THE COURT: Mr. Mundheim. 
MARSHALUIL MUNDHETIM, resumed. 


MR. CAMHY: Your Honor, in order to save 
time I am going to strike the last question which 
calls for some documents that we don't have. 
THE COURT: All right. 
MR. CAMHY: We'll get back to it. 
THE COURT: All right. 
DIRECT EXAMINATION CONTINUED 
BY MR. CAMHY: 
r@] Mr. Mundheim, prior to the merger were 
you ever informed that as at the audit date Haskins & 
Sells had computed duPont's capital at a $6.8-odd million 
deficiency and a 3,200-odd ratio? 
A No. 
Q Did you ever see this computation? (handiny) 


At any time prior to the mer-er. 


THE COURT: Give us an exhibit number. 


- 
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MR. CAMHY: Excuse me, It's Exhibit 109. 

A No, i didnot. 

Q Prior to the merger had you seen that 
brochure which is the duPont anriual denevk for the year 
end December 31, 1969? 

A I believe I saw the brochure. 

0 The one with the pictures in it and all that? 


A Yes, I think I did. 


Q Do you recall anybody suagesting to you that 


spring that the Haskins & Sells clean certificate for 


duPont had been revoked or should have been revoked or 
wasn't properly given? 
MR. HYDE: Objection, your Honor, on the 
grounds of leading the witness. 
THE COURT: You are leading, but I will 
allow the question. 
Q Did you observe when you noted the brochure 
that Haskins :was their auditors as well as yours? 
A Yes, I did. 
Q And did you have any reason to question that 
they were in any kind of a problem with Haskins? 
A No. 
THE COURT: I don't understand that. I 


don't understand that question. All riqht, I just 
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indicated that I don't know what you mean. 

Q Did you have any reason to question that 
Haskins had given the usual clean certificate on their 
audit? 

A No, I did not. 

Q Did anybody make it known tc you that the 
exchange had reviewed the situation as at the audit date 
and assessed additional capital charaes of approximately 
$8.1 million? 

A No one told me. I was unaware of that. 

Q Did anybody ever inform you that taking those 
additional capital charges into account the ratio at 
the audit date ran way into the tends of thousands? 

A No, sir. 

Q Did anybody ever inform you that the 
ratio as at the audit date by the exchange's subsequent 
computation resulted in a $17 million capital deficiency 
from 325 requirements? 

A No, sir. 

Q Did anybody ever tell you that t!.2 additional 
amounts assessed by the exchange were made qood laraely 
through the liquidation of differences, long differences 
in the differences account? 


A No, sir. 
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MR, BROOKS: I object. your Honor, that 


mischaracterization is the evidence. The most. that's been 


shown in the liquidation from the differences account 


is $6 million and Mr. Camhy has mentioned a $17 million 
deficiency. 
MR. CAMHY: I will make it clear, Mr. Brooks. 

Q Did anybody ever suqqest to you that 
approximately $6 million of the deficiency had heen made 
good by the liquidation of long differences? 

A No, sir. 

Q Ana you knew what long differences were, 
didn't you? 

A Yes, sir. 

Q Did you ever see a material inac 2quacies 
letter for duPont? 

A No, sir. 

9] Did Mr. Petrillo or anybody at Haskins & 
- Sells tell youthat they: had a material inadequacy letter 
for duPont which was substantial and significant? 

A No, sir. 

1] Gétting to July of 1969, do you recall 
after the merger that the exchange communicated with the 
partners at duPont informing them that there would be an 


additional capital requirement that hal to be met? 


1} 
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A Yes. 
Q Do you remember signing what is Exhibit, I 


guesa it is New York Stock Excnange Exhibit L (handinq) ? 

A This is my signature. : 

Q During the latter part of the summer 
and the early fall of 1970 -- 

MR, CAMHY: Excuse me, your Honor, that may 

be incorrect in the record in previous questions and I 
won't take the time now to have it read, but I want to 
save time when I pick up the transcript -- 

Q During the summer and fal} of 1970, you 
understand that we are talking about the summer and 
fall of 1970 and that that last document which you 
signed was in the summer of 1970, is that correct? 

A Correct. 

Q Do you recall that in the summer and fall 
of 1970 there was additional requests and indeed demands 
by the exchange that the duPont Glore Forgan firm 
raise more capital? 

A I do. 

Q And do you recall that efforts were made in 
the firm to try to raise that money? 

Well, let me ask you this: What do ypu 


know about what was being done to raise that money? 
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% In any discussions that existed that I attended 
Mr. duPont, Edmond duPont, very cleariy forbade anyo: - 
to occupy himself with the seeking of additional capital 
other than he himself as that he eoieideced. as he told me, 
told us, that was his responsibility. 
q Can you describe conditions at duPont 
during the dees ini of September and October and 
November of 1970? 
HE COURT: Would you read that answer back 
before this last question? 


(Question read) 


THE COURT: I am sorry, Mr. Mundheim. 


Somehow'I got confused because I thouqhtyou said Mr. 
Hirsch and I was wondering what that had to do with 1970, 

All right, thank you. 

MR. POLLACK: If your Honor please, we did 
not at this table hear that answer clearly. Might we 
have the reporter saad it quite loud to :s, please? 

THE COURT: Surely. 

(Answer read) 

Q First, do you remember that the audit 
was in progress? 
A Yes, I do. 


Q And what was the effect of that on the 
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: operation? 
: A Well, there were an awful lot of auditors 
4 in from Haskins and sells,and everybody was busy doing 
, their particular function to assist che auditors. 
: Q Did you know that there were seious capital 
. problems at that time? 
, A It was -- yes, I knew there were capital 
? problems. 
Q And did you know that thematter had focused 
a on the question of these differences? 

; " A No, I did not. 

Q What would you describeas the morale of the 
waited wabion during the latter part of October and 
November? 

* A The morale of the organization, as I saw it, 
17 


was quite low, because there were auditors in, I helieve 


there were special teams, or groups of people either in 


from the exchange, or the exchange was in there 


constantly, and I think the organization knew something 


was astir. It was not a normal atmosphere. 


Q Did a time come when you tried to withdraw 


your money from the firm in accordance with your 


contract rights? 
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A Yes. 
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And did you Zo that in writina? 


I did. 


2 Tell us what happened after yuu did that. 
A 


As I remember I sent a letter dated, I believe, 
December 3, 1970, which was practically the earliest 
date in which I could so do, advising of my desire to 
withdraw as a general partner ce that I would like 
to withdraw my funds. And I believe a general partner 
and a limited partner, I believe. Withdraw my capital 
as of the end of the year 1970. 

Q What happened after you sent the letter? 

A After I sent the letter, some days later, 

I received a telephone call from Mr. Lasker who was the 
chairman of the board of governors of the New York Stock 
Exchange telling me that he would like to come over to 
see me in my office gtene with Mr. Haack who was the 
president of the New York Stock Exchange. 

Q Now, prior to the call were you aware that 
Edmond duPont was conducting negotiations with Mr. Ross 
Perot, of Texas, about the refinancing of duPont Glore 
Forgan? 

A I was aware of it only towards the end of, 


I believe the end of November, 19 70, because Mr. duPont 


called a meeting of a croup of partners, and I helieve 
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located only in New York as I recollect it at least, 
in which he told us that he had negotiated with H. Ross 
Perot and his group. 
Q Now, in that connection hat you ever heard the 


name Meyerson? In connection with Mr. Perot? 


A Yes, Mr. Meyerson is the name I had heard 


Q After you sent your withdrawal letter did you 


hear from Mr. Meyerson? 


A Yes, I did. 
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Q And 6id you hear from him at or about the time 
you heard from Mr.Lakser or a little bit beforehand? 

A =I don't know but it is certainly within that time 


frame. 


Q And could you tell us the substance of your call 


with Mr. Meyerson? 

A He came to ae me and talked to me about why did 
I want to withdraw, etc., etc., etc., and he didn't think 
I should ani so forth. 

Q Now, .Mr.M@lyerson was associated with Mr. Perot, 
was he not? 

A soe was as I reco’‘ect it. He was put into duPont 
by Mr. Perot. I can't tell you whether he was on the payrol 
of duPont but he was in the firm as his representative. 

Q Mow getting to the call from Mr. Lasker, what 
did you say his position was? 

& Mr. Lasker was the chairman of the Board of 
Governors of the New York Stock Exchange. 

Q And Mr. Eaack was the president of the exchange? 

A Was t2e president of the stock exchange. 

Q Now you tell us about the conversation you had 
with Mr. Lasker. 

A Well, when he suggested coming over to see me 


at my office I felt that it wasn’t the proper thing for them 
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to do and I said xr would come over and see him. I went 
Qwar after the close of the market to Mr. Lasker's office 


and I met with him and mr. Haack. 


Q Could you tell us the substance of that conversation? 


MR. FQLLACK: Objection, your Honor. I believe 
that the line of inquiry now does not relate back to what 
the condition of the firm was at the time that Plaintiffs 
had their transaction of July 2nd pursuant to which they 
acquired interest in duPont. Although it dees not affect 
our clients directly it seems to me to considerably «xpand 
the scope of this case beyond that which is pleaded or which 
has been the subject of inquiry to date. 

MR. CAMTY: Your Honor, there has been a con- 
tention by the defendants that the leaving of the money 
in in December constituted kind of a voluntary waiver or 

\§nnovation for which they are not responsible and that 
defendants made a conscious decision to take a chance that 
December and should be bound by it and in effect — lease, 

or waive whatever claims they might have had. and fay 
object in adducing this testimony is to show that defendants’ 
efforts in December and thereafter was salvage, that is 

to say, they were doing the best they could to get their 
money out of this firm and that it did not have anything 


to do with a desire on their Partto stay in the firm, they 
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were in a bad situation and they were doing the legitimate 
salvage that a Person doer whose gotten into a loss 
situation. 

MR.PQLLACK: your Honor my understanding of the 
case being presented to this court is quite simple; pid 
Haskins & Sells or the New York Stock Exchange fail to 
disclose information in connection with the July 2na 
merger or did they make misstatements in connection with 
the July 2na merger which were acted upon by the Plaintiffs. 
The conversations of December, 1970, with Mr. Lasker do 
not relate back and are extremely irrelevant to the issues 


being tried, 


MR. CAMHY's Your Honor, they are relevant to 


the deferze raised by the defendants that we lost our rights 
by having left our money in. And I have to show -~-- 
ME COURT: 


MR.CAMIY: it also relates to that, your Honor. 
THE COURT s All right. But nonetheless it does 
appear to me that this could go to the question of damages 
s© that the objection is overruled, 
BY MR. CAMHY: 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOHISE 


* 


20495 939 
Mundbeim-direct 

Q I gather you went over and saw Mr. Lasker and 
Mr. Haack? 

A. I did. 

Q Would you tell us-the substance of that cuonver- 
sation? 

A Well, the substance was that they were doing 
everything they covld tn induce me to leave my capital 
in the firm and they indicated to me that if I didn't 
choose to do so it was likely that Mr. Perot and his group 
would not put fresh money into the duPont, Glore, Forgan 
affair. \ 

° Did you give them a response at that time? 

A I gave no response to their request as I felt 
that I didn't -- © was shocked to hear this and to learn 
that the top two men of the exchange are bothering, let's say 

~ with me. And I said I'd like to discuss this with my attorney 

And they said, well, let's do it right away. So as I recolle 
I called my attormey and we set up a meeting for maybe two 


hours later at the attorney's office, and that was the last 


of the meetingat-- I made no comment and took no decision 


of any sort as I couldn't without my attorney. 
Q When you went to your attorney's office was there 
a meeting there? 


2 There was a meeting there. 
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The same day? 
Same evening, 
Same evening. 
It was two hours after the meeting at the 
stock socteenae 
Q Who was present at the meeting? 
THE COURT: Well, I don't think I need that. 
I think that for your purposes it is sufficient for us to 
find out what he did. I don't want any conversation with 
his attorney. 
MR. CAMHY: Well, there were thines said to him 


by the exchange your Hono:, which go directly to the 


question of whether he had any choice but to leave his 


money there, 
THE COURT: I thought this waa with his attorneys. 
MR. CAMHY: No, no. His attorney happened to 
be present but the ctherswere there, Mr. Lasker was there 
and -~ 
THE COURT: Oh, I'm sorry, 
THE WITNESS: yes. 
THE COURT: I thought you were talking about 
a meeting that he had with his attorney. 
MR. CAMHY: Wo. 


THE COURT: This is another meeting -- 
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MR. CAMTY: The same day Mr. Lasker and Mr. 
Haack ran up to his attorney's office and they had another 
session. 

PY We had a meeting there which sia attended -- 

Q Tell us who was there up at the lawyer's office. 

A At the lawyer's office there was Mr. Lasker, 

Mr. Haack, Mr.Melyerson, the Perot representative, I believe 
Mr. Hart who was also a Perot man, I think he was the 
president of EDS, 

Q Was that Electronic Data Systems? 

& Electronic Data Systems, 

THE COURT: This was at your -— 
THE WITNESS: At my lawyer's office. 

A Also present was -- in the office -- was Mr. 
Kohns, Mr. Hirsch and Mr. First, And then another man 
from the exchabge, and I am not sure whether it was Mr, 

Rohayton-- . 
Q Felix Rohayton. 


Qe Mr. D*Annunzic;. 


I believe both were governors but I am. frankly 


A 
Q Were they officers of the exchange or governors? 
- 


not certain. 
Q Did you know how Mr. Kohns and Mr. Hirsch got there 


A No, I don't, 
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Did you invite trem? 


No, 


Q 

A 

Q You were surprised to see them there, weren't you? 
: 


I was surprised, 
MR. BROOKS; I object to leading questions. 
THE COURT: All right. 
A I don't know how they got up there. 
Q Someone evidently had summoned them up there 
too, hadn't they? 
MR. BROUKS: Objection. 


THE CCURT: All right, objection sustained. 
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Q Woule you tell me what was said and who was 
present during the conversation, I gather some people 
were in the conversation and some people were out? 

A In the conversations that I -- in the conversation 
with Mr. Haack Mr. Lasker and this other gentleman, either 
D'*Annunzio or Mr. Rohatyn. And I was told-- 

Q Were Mr. Kohns and Mr. Hirsch there? 

They were not, 

They were outside? 

Yes, they were outside. 

Was your lawyer there? 

I believe -- yes, Mr. Fuld I believe was there. 
I was told in very direct language that I couldn't get 
my money out whether I wanted to or not because the money 
wasn't there, and that Mr. Perot would not put any money 
in unless Hirsch money -- and he started with me -- was left 
in. | 

THE COURT: Who told you that? 

THE WITNESS: Mr. Lasker, I believe, or Mr. Haack. 
But it was -- 

THE COURT: It wasn't told by any of the repre- 


sentatives of Perot? 


THE WITNESS: They were there, your Honor, and-- 


well, at a later date-- so this s‘hocked me frankly when.: 
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I heard this, 

THE COURT: Well, what I am really trying to 
find out is where it cama from. It came from the members 
of the stock exchange? 

_THE WITNESS: X am vaque on that, sir, 


THE COURT: All right, 


THE WITWESS: It may have come from Mr. Meyerson 


or both, or et least it was corroborated, 
THE COURT: All right. 
BY MR. CAMHY: 

Q Did Mr. Haack or Mr. Lasker try to impress you 
with the seriousness of the consequences of Mr. Perot not 
putting his money in? 

A Yes, indeed. Recause it was said, and I can't 
tell you just which person said it, but it was indicated 
to me that a great dea’ of effort and a great deal of work 
ted gone in on this duPont matter by the exchange-- I an 
using the exchange in the Sense of the people involved-- 
that they were not -~- they weren't going to see this thing 
“go down, 

Q Did they tell you what the ‘implications were if 
it went down? 

A The implications were that duPont would be out of 


business. 
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Q And what else? 
Q And then az this industry is a domino industry 

of the receipts and deliveries to Other brokers theio is 
just no telling how far Spread this kind of a tragedy can 
be. We went out of the room to talk -- I talked to my 
attorney, and he said there is nothing you can do. you can't 
get your money according to what they tell you. And you are- 
I am going to have to make the Gecision of whether I 
want to pull this house of cards down or not. I then 
decided that I would make a -- try to ; *" a@ compromise 

and came to the conclusion that if I were given 25 per cent 
of my capital promptly on due date that I would leave 

75 per cent of it in forgetting what the form is, but always 
as subordinated. Mr. Hirsch and Mr. Kohns as we were 
cutside of the room with the others went along with this 
idea. I went back into the meeting with Mr. Meyerson, 

Mr. Haack, Mr. Lasker, etc. and told them of my suggestion 
3 and they didn't think it wan acceptable. Well, I said, that! 
it or nothing. At that point either Mr. Meyerson or Mr. Hart 
went out of the room to contact, they said, Dallas, Texas, 
which is the headquarters of Mr. Perot and so forth. Anyway 
I don't know whether they did or they didn't but they came: 


back into the room and said that that was acceptable. 


Q And was this the agreement in principle which led 
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up te the December written agveement which is in evidence 
reflecting the decision of certain of the Hirsch partners 
te leave their money in? 

A yes, it is, 

Q I believe that's the agreement of December 14, 
1970, which is Plaintiffs' Exhibit 7 in evidence. I show 


you Plaintiffs’ Exhibit 4 and ask you whether this is the 


letter which you sent to the duPont firm seeking to withdraw 
your capital (handing) . 

A Yes, this letter of December 3rd. 

Q@ December 3rd, 

Ayes, 

MR. BROOKS: Your Honor, I believe Mr. Camhy 
made a mistake when he identified the December 14th 
agreewent as Plai: fs" Exhibit 7. We don't appear to have 
a7 ce ovr list bu. 2 do know that it did go in yesterday 
as Zxchange Exhibit N, 

MR. CAMIY: Exchange Exhibit nN? 

MR. BROOKS ¢ That ‘w eorrect. 

That's ail right with me, your Honor, 


There is another, a Plaintiffs’ exhibit 


MR. CAMHY: Yes, but Mr. Srooks is right, your Hon 


I offer Plaintiffs’ Exhibit 4 in he ican: 
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MR. BROOKS: Wo Qbjection,. 
MR. HEIDELL: No Objection. 
(Plaintiffs' Exhibit 4 received in evidence.) 
MR. CAMHY: 
Q Now, subsequent to the agreement in December 
did you receive a formal subordination agreement of the kind 
that's filed with the New York Stock Exchange covering your 


subordinated account at the firm? 


A Well, I don't particularly recollect it, no. 


MR. CAMBY: Your Honor, I am in a position to 
identify this and r offer it as being the formal subordinati 
agreement which was executed and filed with the stock 
exchange. 

MR. BROOKS:  fI object. Insufficient foundation, 

Q Mr. Mundheim, can you identify your signature here? 
Is that your signature on here? 

A Yes, this is my signature. 

Q And it is an agreement dated as of the 4th day of 
January, 1971, Which is Plaintiffs’ Exhibit 10. 

I offer it again. 

MR. BROOKS: No objection. 

MR. HYDE: No objection. 

(Plaintiffs Exhibit 10 received in evidence.) 


Did the time come several months after this 


SOUTHERN DISTRICT COURT REPORTERS. 5 CoNATHOIKE 


2653a 


ah Mundheim-direct 948 


decision, and I direct your sttention to october 7, 1972, 
when you received a communication from the successor 
corporation, duPont, Glore, Forgan Incorporated which pur- 
ported to disclaim any obligation or further obligation 
to you on the subordinated account (handing). 

THE COURT: Well, are we going to end up did the 
same thing happen -- 

MR. CAMHY: Yes, it is the same thing. 

THE COURT: Well, cane Mr. Brooks and Mr. Hyde, 
can't you concede that and stipulate this testimony is 
_in as to what occurred, and Mr. Kohns testified about it 
yesterday? I really don't see any reason in our duplicating 
this testimony. 

MR. HYDE: Your Honor, I believe the documents 
are the same. 

MR. CAMHY: They are. 

MR. HYDE: The various parties received the 
same form of documents. 

MR. BROOKS: Yes, we.will stipulate to that. 

MR. CAMHY: All right, may we have just Exhibit (1 
in evidence please? 

THE COURT: All right. 

(Plaintiffs' Exhibit 11 received in evidence.) 


MR. CAMIY: That concludes what Itave, your Honor. 
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You may examine, 

THE COURT: I don't think I heard what Mr. Mund- 
heim received in settlement but I assume it was all the 
same, wasn't it? 

MR. CAMBY: I think it is but it is slightly 
different in time, 

Q You got that first payment right away? 

& I received $225,000 in a certified check dated 
January 3lst give ortake a day or two. 

Q .Did you and Mr. Kohns also receive certain 
salary benefits from the partnership or new Secnieneton: 
or certain office facilities benefits? 

A Of the new corporation which was formed much later 

Q Yes. 

A I received no office facilities per se, or per 
contract. I was paid the neeecminetikine 

Q Covenant not to compete? 

A The covenant not to compete of 25,000 a year 
plus a consulting agreement at the rate of $30,000 per annum 

THE COURT: All right. | 

But a time came when that was cut off too, 

At this time, 


Q 

a 

Q Same time. 
A 


All cut off, 
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cross 
Q Was that true for mr. Kehna as far as you know? 
B Ne, I don't know that he had the same agreement 
as I had. 
MR. CAMIY: All right, I may have to put that 
in, your Honor. 


Q Now ultimately this matter with the corpczation 


On the subordinated agreement went to litigation, did it 


not? 

That‘s correct. 

And we represented you in that litigation? 

You did. 

That litigation was settled? 

It was. 

Q What did you receive as the proceeds of that. 
settlement? 

A TO the best of my knowledge a hundred thousar4 
dollars, but that's -- 

MR. CAMHY: All right. Your Honor, it is reflected 
in the pre-trial order. That concludes what I have, your 
Honor. 

CROSS EXAMINATIQY 
BY MR. BROOKS: 
Q Mr. Mundheim, according to the figure Mr. Spinegstt 


put into the record this morning for the year 1968 the profit 
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and the figure that was put ir during Mr. Gariboldi's' 
testimony through exhibit -- It am not sure which exhibit, 
but at some point in the record @e have a 2.8 million dollar 
loss fur 1969, probably in Exhibits Q and R which are 
Haskins & Sells partnership income tax returns prepared for 
the firm of Hirach & Company. The firm took a 5.5 million 
dollar swing in P and L between 1968 and 1969. When did 
you first become aware of that swing? 

A I can't answer those questions. I don't know 
the figures. 

Q I am just:telling them to you. 


I aw 


A 
Q Did you become aware --~ 
A 


~~ I don't know whether they are accurate or 
inaccurate frankly, Mr. Brooks. 

Q Well, did you become aware of a very sizable 
swing between a high profit in-1968 and a #izable loss in 
1969 some time in early 1970? 

A I was wvare that 1968 was a profitable year. 
Iwas aware that 1969 was an unprofitable year. 

Q Were you aware that 1968 was the mow. srofitable 
year ever for Hirsch & Company? 

& I wae only a partner for 20 years, or 18 years, 


so I am not aware of it, 
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Q you didn't hear any of your other co-vartners 
whe might have predated you at the firm say, by God ‘68 
wes the hest year we ever had? 
A I can't tell you what went on in the 1920's, 


Q I am not asking you to tell me of your own 


knowledge but did you hear it said by any of your partners? 


In or shortly after 1968, 

A I think the record -- I really don't know. 

Q You don't know. Did you hear it said shortly 
after 1969 that that was the worst year Hirsch & Company 
had ever had? 

A I can't say that I did. 

coc a A your testimony that you really weren't 
ounsenas about the profit and loss in ‘68 and ‘69? 

A I was terribly concerned. 

Q When did the merger discussions start with other 
firms? 

A To the best of my recollection it was in ‘69. 
Early part of 1969. | 

Q Who was the first firm you Staecaned it with? 

A I frankly don't know who the first firm was. 
We spoke with several-- a number of firms. 

Q Did you discuss merger with the firm Neuber & 


Company? 
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A We did. 
Q Robinson & Company? 
4 I heard that on the stand. I was not in the 
country at the time. 
Q Did you know it as a fact from whatever knowledge- 


A I understood there was somebody in Philadelphia 


that was discussed and dropped and I don't think I ever 


. heard the name. 
Q How about Bioren & Company? 
A I think we had a meeting, one meeting wit h 
Bioren, or two meetings. very small firm as I. recollect. 
Q Did you have merger discussions with Hentz & 
Company? 
A Yes. 
Q Did you have merger discussions with Kogan, 
Berlin and Weil? 
A I did not but I understood that that was something 
at the suggestion of Mr. Petrillo if I am not mistaken. 
Q I did ask who suggested it. 1 asked-- 
I did not. 
Did the firm of Hirsch & Company to your knowledge 
It rings a bell. 
How about American Securities Corporation? 


The name rings a bell. 
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Q in the merger context. 

A I say it rings a bell, I don't know -- I had 
nothing to do with that. It never got upstairs as far as 
I am concerned, . 

Q How about Cohen and Simonson? 


Yes. 


A 
Q ‘Bache & Company? 
A 


I heard about it. I was not in the country at 
the time. I think there was one meeting as I understood 
or two meetings at the most. 

Q Is it true that discussions with all these firms 
took place between some time in 1969 and the time of your 
first discussion with duPont which has been dated in early 
*70? 

A I am not certain of that. Prankly -- 

Q At what end of that time period are you not 
certain? 

A I am not certain of the earlier time period. Prior 
to '69, : 

Q Do you think there might have been merger dis- 
cussions -- | 

A There might have been, I am not certain. 

Q How about Shearson Hammill, did you have merger 


discussions with them? 
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Correct, 
When? 
In the time period of 1969, 
How about A.G. Becker & Company? 
A That I don't know. Yes, there was a discussion. 


Correct. But I don't know when. 


Q Would you say that the firm of Hirsch & Company 


was well managed? 

A We think so. I think so. 

Q And it was well managed it would be the result 
of the expertise of the partners and the employees under 
their supervision in Hirsch & Company, is that not correct? 

A Yes, 

Not necessarily the expertise of the partners 
bat certainly the expertise of the employees. 

Q Tell me, how long had Mr. Meyer been in the 
securities industry to your knowledge? 

A He went back quite a while but 1 don't know how 
long. Certainly he antedated me considerably. 

Q Did you consider him an experienced in the ° 
securities profession? 

A In his field, He was not in the management end. 

Q What end was he in? 


He was in the underwriting. 
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Q How about Mr. Katzenstein? Was he an experienced 
professional? 

A Experienced professional? In his background 
as I remember it was in research and in the latter period 
as partner in charge of domestic branch offices, also had 
‘not been in general management. 

Q How long had he been in the business, to your 
knowledge? 


As a partner? 


A 
Q No, just in the business. 
A 


Well, in the business he antedated me. 

Q How about Mr. Bach, did oie consider him an 
experienced professional? 

A Mr. Bach came to us as I remember ie, = believe, 
I am not certain, without any experience in the industry, 
and went through various parts of the business and ultimatel 
landed in the underwriting department under the supervision 
of Mr. Meyer. 

Q Would it be fair to say, sir, that there were a 
number of experienced professional securities men who were 
partners at Hirsch & Company in and about 1969 and 1970? 

A There were a number of experienced-- what was the 
word you used? Professional men. 


Q Professionals, 
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A ~~ whO were in my judgment professional in 
their areas, which were in my judgment limited areas, 

Q Was there anybody at Hirsch «¢ Company who was 
® professional in all areas who knew the securities 
business top to bottom? 

A I suppose we would, out of respect for Mr. Hirsch 
I would have to say that he was in the business for many 
years and for Mr. Kohns. 

Q In ‘69 and '70 you worked with Mr. Kohns very 
closely, didn't you? 

A I did, 


Pretty much as a team? 


Q 
A He being the boss man and I working with him. 
Q 


When he was ; from the office who would run 
the firm? 
A If there was a decision that had to be made I 
would be likely to take it, 


Q You were in charge when he was away, isn't that 


I would accept that. 

TO whom did Mr. Gariboldi report? 
Mr. Gariboldi reported to mr. Kohns. 
And to you? 


And I suppose indirectly to me. 
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Q Did he consult with you from time to time about 
the are~: of his responsibility? 

A My door was always open. 

And he came in it once in a while, did he not? 

Whenever he wanted to. 

That was riot infrequently, was it? 

Not infrequently. 

Mr. Weil was the same way, wasn't he? 

Certainly. 

And Mr. Norman was the same way, was he not? 

Why not? yes, 

Dia you ever put any more money into the firm 
of Hirsch & Company than that additional $300,000 that you 
testified you put in in 1952? 

A It is a question of what you -- how you describe 
putting more money in. Hirsch & Company I am told -- let me 
put it thisway -- 

THE COURT: Told some of a policy of distributing 
all oc. the profits as to the partners and then the partner 
can bring back all or part of it as additional capital 
for the ensuing year. Hirsch & Company's policy was the 
reverse. We left our profits in the firm and therefore in 


that context the additional capital that I had in the firm 


came out of firm earnings retained after taxes. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


2069a 
Mundheim-cross 959 

Q Are yOu a member of the Hirsch liquidating 
committee? 

A I am. 

Q As such have you worked closely with Mr. Norman 
who has testified he was also a member of the Hirsch 
liquideting committee? 

A I have. 

Q Was it your opinion in the spring of 1970 that 
there had to be a dramatic reduction in the expenses of 
Hirsch & Company to meet the income that Hirsch & Tompany 
was accruing at that time? 

A Had to be either a dramatic reduction in expenses 
or there had to be a dramatic up surge in the industry. 

Q The problem was that expenses were way out of 
, line with income, were they not? 


The results show that. 


A 
Q What waz the cause of that? 
A 


What was the cawe? 

Q Yes. How come in 1970 and '69 expenses are ex- 
ceeding income by such a great amount while in 1968 we 
all agree that income was by far exceading expenses? What 
happened in that interval? 

A Well, do you want me to give you the history 


of Wall Street? 
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Q No, I would just like you to answer me in one 
or two sentences. 

A Wall Street is a cyclical industry, and in ‘68 
with a large increase in volume your expenses do not g® up 
in proportion as your income goes up. Conversely when 
volume drops precipitously you cannot reduce your expenses 
accordingly. When we open our doors at 10 o'clock in the 
merning we don't know what the volume is a to be. 

We have to be there prepared to service it. We are dealing 
with the public, 

Q As a result of the volume of ‘68, perhaps late 
‘67, had Hirsch purchased or entered into long term leases 
Cor lot of expensive electronic data processing equipment? 

A As far as I know -- may I ask this question of you 
What do you call a long term lease? 

Q More than a year. 

A Pardon? 

Q More than a year. 

A I don't know o f any landlord that will make a one 
year lease or would have made a one year lease. Yet | 
we had longer leases than one year. We did not have in my 
terms long term leases, 

Q What was the average length of your leases? 


A I wouldn‘t know by memory but I would suspect 
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certainly less than ten years. X would think -- Ir don't 
know, I can't answer that,it would be a guess on my part. 

As a result of the merger agreement that you -- 
May Z:interrupt one second? 
Yes. 

A You asked about electronic equipment. As I 
remember it all the electronic equipment is conta from 
IBM, International Business Machines Corporation. And to 
the best of my knowledge there are no long term leases with 
them. | 

Q Well, the purpose of my question Mr. Mundhein 
was to find out what all these fixed expenses were that 
needed a high level of income to support them because that 
seems to have beer the problem in the spring of 1970 and 
1969. Can you tell me what those e»spenses were that simply 
peaian*t he reduced? 

A There is no such thing in my language as the word 
eould nc be reduced. 

Q Well, why wasn't that the answer to your problem? 


A What problem? 


MR. CAMHY: I think £& am going to object to the 


form of the last qrvostion. And move to strike the answer, 
Q Why didn't you cope with the problem of a large logs 
in 1969 and a similar rate of loss inl1970 by reducing 
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expenses rather than running around trying to find a 
merger candidate? 
A If I remember -- that's a two-part question, is i 
Q Answer either way you feel comfortable. 


A ‘Well, I feel comfortable in answering you that 


the losses were nct as you described in 1970 because the 


first quarter ad! 1970, as I heard testimony given here, 
was $125,000. 


Q And you have heard some further testimony about 
April and May, have you not? 


A I did, & did. 
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Q Well, takinz those first five months together 
could you answer my question? 

A Will you repeat the question, please? 

THE COURT: I think, 1. Beooke, 
that the record will establish that Mr. Mundheim, whether 
for reasons of 1969 or not aor anxious he has testified to 
either reduce the. firm in size or to merger it. I think 
that's his testimony. I don't know whether we need more 
than that. 

MR. BROOKS: I will move on, your Honor. 

(@) Mr. Mundheim, yesterday you testified that 
under theaqreement of July 2, 1970, which you have 
carefully pointed out was not a merger agreemént but 
o sale of cues and assumption of liabilities I believe 
you called it, duPont was not obligated to assume any 
liability above $25,000. Was that your testimony? 

A Any single liability. 

te) Any single liability. 

A Any single liability, and I don't know the 
legalistic terms, but any one claim, or any one liability. 
Any one liability that exceeded $25,000. We could have 


a hundred of them at 20,000 and they were duPont's 


responsibility. 


(9) How about the lonq-term leases, were they 


SOUITHERN NMICTRICT COURT BEPORTERS 196 COURTHINNE 


emr2 Mundhein-cross 
obliged to assume those iong-term leases? 
A When the -- 

MR. CAMHY: I am going to object, your 
Honor. I think at some point we had tector be a little 
bit more specific, There were leases -- you can have 
equipment leases, reali estate premises leaseholds and -- 

2 THE COURT: I thought that the testimony was 
that except fer the -- 

THE WITNESS: Unknown? 

THE COURT: -- two years aqreement with one 
of the employees that Mr. Kohns indicated that Hirsch 
would assume. The testimony here about a single 
liability of $25,000, I thought that the testimony was that 
all of the liabilities of the Hirsch firm of whatever 
magnitude were assumed by duPont. 

MR. BROOKS: I believe this w’tness 
attempted to cut that down yesterday 

THE WITNESS: No, let me answer you -- 
answer your question. 


MR. CAMHY: I just want one thing clear. 


I have no objection to it being shown in evidence 


that whatever the liabilities were duPont assumed them. 
What I am objecting to is the implicit suaaestion 


throughout the question that there were substantial lonq- 
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term liabilities, etc.. without showing which or how 
or what. 
THE COURT: Well, I am telling you aentlemen 
for my purposes I don't know what you souk in the 


record. It doesn't make any difference one way or the 


other, but, go ahead. 


THE WITNESS: Let me answer you, Mr. Brooks. 
The liabilities were divided into two parts. Known 
and unknown. The known liabilities were I believe listed. 
And in that listing were the leases for ecuipment, for 
real estate and all known liabilities that we had. And 
I said that I want this agreement to contain in addition 
to the known liahility the unknown liabilities. 

And the unknown liabilities which at’ the 
moment of the merger were unknown to us therefore we could 
not divulge it to duPont, we said, and this is my 
recollection of a contract made over five years aqo, 
that we would assume those and unknown liability that 
exceeded $25,000. Everything else was assumed by 
duPont. 

BY MR. BROOKS: 
Q All of those identified liabilities were 
assumed, whether or not they were over $25,000? 


A Correct. 
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Q Why was it so important to you to have this 
lock, stock. and barrel concept applied to the trans- 
action? 

A I had reached an aqe where 1 was reasonably 
in command, let's say, of a business along with Mr. Kohns, 
and I was not prepared to spend the rest of my life 
working in a business necessarily down the totem pole. 

So therefore, from my personal standpoint, if I was 

going to get out of business I wanted to be in the position 
ofmaking my own decisions whether I wanted to continue 

or not to continue. It was for this reason that TI 

felt the way I did about the lock, stock and barrel. 

(@) How did the assumption of all liabilities 
by duPont support that desire? 


A Pardon? 


a How did the assumption of all liabilities 


by duPont support the desire that you have just described? 
A As I had been told that a partner has 
responsibilities o f an unlimited nature and there*vre 
somebody has to assume them and that's why we transferred 
them to duPont. 
0 Do youhave any recollection of what the 
total liability was for Hirsch & Company with respect to 


long-term leases? 
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I haven't the fogagiest idea. 


MR. CAMHY: Objection. Move to strike. 


THE COURT: Isn't that a matter of record 


in any event? 

MR. BROOKS: Well, I don't know where 
that record lies, your Honor. 

MR. CAMHY: It lies with whoever wants to 
prove it. 

MR. BROOKS: I was trying to prove it hy a 
question. 

MR. CAMHY: I advised your Honor that it 
was h the omnibus account. 

Q At any event the answer was the witness 
tients know so I am prepared to ask the next question. 

THE COURT: All right. 

(@) Mr. Mundheir, did you ever receive a report 
from Mr. Gariboldi that on his anslysis the back office 
of duPont was in a mess? 

A I never -- a verhal report or written 
report? 

Either. 


Mr. Gariboldi, I heard him make the state- 


You heard him make that statement? 
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A ~~ make the statement that he had told me 
what he had found at duPont and my memory doesn't 
necessarily follow it word by word but I think in spirit 
and substance I would not disaqree with what Mr. Gariboldi 
said. 
Q I am asking you a more specific question, Mr. 


Mundheim, and that question is: Did Mr. Gariboldi tell 


you that the back office of duPont was a mess? 


A I can't answer you in specifics, Mr. 
Brooks, as much as I would like to. 

ae Well, you did on your deposition, so I am 
surprised -- 

A Well, then, if I did then, then I withdraw 
my comment now. In substance there is no disaqreement. 

Q In substance there is no disaqreement with 
my question. 

I believe you also described that Mr. Gariboldi 
was not enthusiastic aboutthe fiqures that he saw at 
duPont, is that a correct characterization? 

A I think so. 

Q In the spring of 1970, when you were 
negotiating with the duPont people did you know or come to 
learn that duPont was suffering continued oneratina 


losses? 
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A I believe so. I believe they were sufferina-- 
I came to learn they were suffering losses. Now, whether 
they were continuing on a monthly basis that I don't 
know. | 

te) Did Mr. Weil ever make a report to you that if 
Hirsch were to merge with duPont the back office of 
the merged firm would take an awful lot of work 
to straighten out? 

A ‘It would not be an unusual remark to make. 

0 Do you recall him making -- 

A I don't recall that, but I don't Jisaqcree 
with it now. 

@) You do not. 


A No. It's work. 


Q And you knew that at the time, did you not? 


A Pardon? 

fe) You knew that fact before july 22, 1970, did 
you not? 

A I know that any merger is a lot of work. 

fe) Did you recommend that the merged firm 
of duPont Glore Forgan & Co. retain Mr. Gariboldi's 
services? 

A Yes. I can't -- I don't -- let me -- yes, 


I think so. Recommend to whom, may I ask? 
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Anyone. 
That I can't say. 


Can you say that you recommended it to 


A I am not sure whether I did, but I wouldn't 
have hesitated to do it. 

Q Let me read to you from your deposition at 
pages 233 and 234: 

"Q Did you make any recommendation in respect to 
employment of Mr. Gariboldi? 

"A I made recommendations for all the employees 
at Hirsch. 

"Q Did that include Mr. Gariholdi? 

"A That included Mr. Gariboldi.” 

Does that refresh your recollection? 

A Yes and in substance I don't think mv 
testimony is different than what I made in the deposition. 
Q It was somewhat less precise. Did Mr. 
Gariboldi accept employment at duPont Glore Foraan? 

A No, he did not. As I recollect it 
even beforethe merger of duPont he had accepted 


employment elsewhere. 


Q. Do you know whether any investigation was 


made of Glore Forgan & Company which was the third 
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member of the tripartite merger that took place? 

A Not on my part or not on Hirsch's part, as 
far as I know. The reason I hesitated, Mr. Brooks, is 
I am under the impression, but I am not certain, that 
the duPont Glore Forgan merger was a merger whether or 
not Hirsch merged into it. That's my impression. 

I am not sure legaliutically. 

, Q But you did know at the time that Hirsch 
entered ‘the merged firm of duPont and Glore Forgan 
on July 2 that the ingredients that had been attributed 
wens dartiaily from Glore Forgan, did you not? 

A Yes. 

fe) You didn't know what they were, did you, 
those Glore Forgan ingredients? 

A . Not in detail at all. 

MR. BROOKS: I submit to the clerk New York 
Stock Exchange Exhibit M marked for identification. 
And I hand Mr. Mundheim a copy (handing). 

Q IT ask you, Mr. Mundheim, if Exhibit M hears 
your signature on the next to last paae and on the 
last paqe. 


A It does. 


9 Did you receive this form from Mr. Kohns 


shortly before July 2? 
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I don't know where I received this form 


.¢) Did you complete the form to the extent that 
there is information filled in in the blanks? 

A Beg pardon? 

Q Did you complete the form, supply the 
information that it called for and apparently is filled 
out with? 

A Well, I must have supplied the information. 

Q It's information about you, is it not? 


A Well, as an example, was I known by any other 


name, and of course I never was and would have put the 


word “No” down. 

Q There is some personal information here 
that only you would know, is there not? 

A Such as? 

Q Have you ever refused a bond by a surety 
company? 

A That's correct. 

fe) That's right. 

And only you could have supplied that 

information, isn't that right? 

A Of course. I don't dias supplying it. 


MR. BROOKS: I will then offer this in 
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evidence, your Honor. 
MR. CAMHY: No objection, your Honor. 
(Defendant New York Stock Exchange Exhibit M 
was received in evidence) 
Q Mr. Mundheim, do you have a recollection 
of the mechanics of how the inform.tion was supplied to 
complete this form and who filled the form out? 


A No, I don't. Most of it is rather factual 


Q what's correct. 

A And so any one of a number of people all 
knew all these answers. 

Q When you signed, sir, did you read the form? 

A I read the form to the extent of seeing that 
the blanks are filled in. 

9 Correctly? 

A To the best of my ability. 

Q I mean you just didn't scan the blanks 
and see that there was no white space that someone had 


typed something in, did you? You ascertained that the 


information that had heen completed in the blanks was 


correct as it pertained to you, did you not? 
A Yes. 


Did you realize at the time you siqned 
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Exhib: ° that it was an application and agreement to 
and witir the New York Stock Exchange? 

A It. so states on the front page it's an appli- 
cation. 

Q Right. And you knew that at the time, “id 
you not? 

A ‘te says it. 

Q Yes, and you knew .t, having read that. 

A of course. 

Q Is there anything in here that's not true, 


Mr. Mundheim? 


A Would you be more specific, please? 


0 Can you answer my question yes or no? 
A I know what you are referring to and that's 
the clarse marked "important." 


Q Why (jo you know that's what I am referring 


A Racause you referred to it inthe deposition. 

.@] Well, would you like to tell me what your 
answer is in respect to the clause in the box that's 
headed "Important"? 

A Mr. Brooks, when one deals with the New York 
Stocs Exchange -- 


Q Mr. Mundheim, I am qoinag to suggest that my 
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answer can be answered yes or no. 
. ) 3 A What was your question? 
‘ 4 sae Is there anything in the form, now we have 


limited it to the box entitled “Important” that is 


untrue? 


7 A I don't like the word “untrue," very frankly. 
8 Q Well, whether youlike it or not I would like 
9 


you to answer my question yes or no, unless his 


10 Honor thinks it's an improper question. 
ll A This is a printed form. I signed it. 1 
‘ 12 did not read it in its entirety. 

; Q Mr. Mundheim, can you answer my question yes 
14 or no? 
16 A I don't know how to answer it frankly. 
16 @Q You cannot answer it yes or no? 
7 A I don't know how to answer it. 

10] Is there any statement in that hox entitled 

19 “Important" which is not true and correct? If you can't 


answer that -- 
21 A I was not relying on the New York Stock 
Exchange to give me financial support on an investment 
decision by me. 


1@) Who were you relying on? 


Rg SF 8 RB 


A I was relying on the New York Stock Fxchanqe 
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that the firm in which I am making an applicatior to 
join is a viable firm. 

Q You were relying on them to do that. 

A Of course, you would expect it. 

Q Who -- 

A And I was also —- pardon me 


0 Who were you relying on to give you financial 


information in respect to your investment? 


A In respect to my investment? The hazard 
of my investment is my problem. 

Q Who did you rely on as a matter of fact to 
provide you with information in respect to the hazard 
of your investment? 

A I relied on two organizations for the 
correctness, ani that is Haskins & Sells and the New 
York Stock Exchange. 

re) Who did you rely on to provide you with 
information in respect to your investment? 

A I don't know what that means. 

Q Well, who did you send out to do an investi- 
gation of the duPont firm? | 

A Mr. Weil I think went and Mr. Gariboldi. 

Q Right. 


A I don't know whether you call it an investiaa- 
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2 tion because if a one or two-day visit is an investication 
3 I do not considre it such. 
4 Q We have heard the details of what those two 
5 gentlemen did. 
6 A All right. 
7 Q You relied on them, did you not? 
8 A X listened to them and I made my own 
° decision. 
10 Q How about Mr. Katzenstein, did he supply 
1 any information which you relied on? 
12 A To the best of my -- did he supply any? 
13 Q Yes. 
14 A I don't recollect it. 
5 Q How about Mr. Bach? 
16 A I don't recollect that. As far as I knew 
V7 neither of them went to -- were at duPont. . 
Q Prior to July 2, 1970, Mr. Mundheim, did 
you have any communication with any officer , governor 
20 or employee of the New York Stock Exchange, excluding Mr. 
21 Framen, who was your partner, in respect to the proposed 
: S merger between Hirsch and duPont? 
, ” A Not that I recall. 
” 9 You didn't ask the stock exchange for any 
; y+) 


information about the duPont firm, did you? 
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Not that I recail. No. 

Q Do you see in the middle of that hox entitled 
“Important” wheer it states that included in the investi- 
gation that you made and as a part of it you had seen 
the September 28, 1969 audit of Haskins & Sells and a 
recent computation of net capital by the duPont firm 
dated April 30, 1970? Are those true statements, sir? 

A I think those are part of the contract if I am 
not mistaken. 

Q That you had seen those? That fact is part 
of the contract? 

A They applied to us if I am net Weta. 

I am not sure I saw them, but I know that they were supplied 
to the firn. 

Q As a matter of practice you wouldn't have 
signed this form, Exhibit M, if those were incorrect 
statements, would you? 

A If they were incorrect to my knowledae. 

Yes. : 


If the statements issued were incorrect, is 


0 No, no, if the statement in the middle of that 


box entitled “IMportant" was not correct. 


A I can't answer you whether I saw -- TI can't 
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recall at this moment whether I saw the statement -- 

Q I appreciate that that is what you said 
‘and my question was as a matter of your practice you would 
not have signed a statement like this which recited 
that you had seen those financial statements if indeed 
you had not seen them, would you? 

A As a sackar of practice, no. 

Q When you sinned Exhibit M, Mr. Mundheim, were 
you aware that if you had made any misstatement in it 
the exchange reserved the right to withdraw its approval 
of you as a partner? 

A Which is M, may I ask? Isthis M? 
Q M is the only one you have before you. 
I see. 
And I call your attention to the last pace. 

A Yes. 

Q Paragraph with the No. 3 aqainst it and the 
qualifying paragraph above it. The question is: Were 
you aware of that provision when you sionad this aqree- 
ment? 

I don't think I focused on it. 
What does that mean? 
I don't think that I read all the fine print. 


Is that print any finer than any other print 


q 


en eee 
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in that agreement? 

A This is a -- yes, its finer I quess. 

Q It is? 

A I con't know, ‘I really don't know. 

9) Well, I know it is smaller than “Important," 
but it's not smaller than -- 

A All right. I call that fine print. 

Q I see. And you weren't used to einweacts 
with print that size, were you, Mr. Mundheim? 

A Contracts from whom? 

Q Any one. 

THE COURT: Mr. Brooks and Mr. Mundhein, 
let's move on. I- can't re the fact that you 
would not sign an:agreement that you hadn't read. 

Q Mr. Mundheim, at the time you siqned that 
agreement were you aware that if you made a misstatement 
in that agreement the hoard of governors of the New York 
Stock Exchange would have had authority to suspend or 
expell you as a member or allied member, fo: a mis- 
statement in that agreement? 

A I can't say that I was aware of it. 

Q Did you know that within the stock exchange 
system and under its constitution and rules, a mis- 


statement to the exchange was considered a very 
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serious negative act on the part of any member of the 
exchange community? 

A IT can't say that I know it, but I accept it? 

Q You would have suspected that at the time, 
would you not? The way things worked in the 
securities industry? 

A That's correct. 

Q Were there any misstatements in Fxhibit M, 
to your knowledge, when you submitted it, sir? 

A I think we are back to where we came in, 
aren't we? We are talking ab at the important clause. 


Q Let's try it with a yes or no answer this 


A The way I read that clause, or the way I 
read the parts that I read is that I relied -- I dia 
not rely on the exchange for certain things but I 


certainly relied on them for others. 


Q Then there is a misstatement in there, is there 


If you call it so. 
Do you agree with what I call it? 
A I don't. 
Q No, you don't think there is a mistake 


in there? 
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A I personally don't. 


Q When did you first get the idea that you had 


been taken advantage of in respect to the disclosure you 


had received about the duPont firm? 

A Not too long after the effective date of the 
merger. 

Q A month or so? 


Could have heen anywhere upwards of two 
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Q Did you discuss it with Mr. Kohns and Mr. 


Hirsch? 


I think I would have discussed it with Mr. 


As a member of the securities industry for 


20 years or so at this time, Mr. Mundheim, were you aware 


that if you had information that was misdisclosed or with- 
held you could have rescinded your agreement? 
A No, I was not. 
Q You were not aware of that. You didn't 
hear of that princple in your business dealings prior to 
coming to Hirsch in 1952? 
A I don't think that the -- I didn't think of it. 
I wished I had. 
Q Did you consult counsel at this time that 
you believed you had been victimized by the people who 
victimized you? 
MR. CAMHY: I object to that. I don't 
think he said that he had been victimized. 
THE COURT: Do you object to that term? 
MR. CAMHY: I do object to that term, yes, 
your Honor. 
THE COURT: My understanding is that it's 


a perfectly leqitimate term in the context of this case. 
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Q Can you answer the question, Mr. Mundheim? 

A The infomration that we saw on which the 
transaction was made did not fully disclose the facts 
as we found out at a later date. 

Q Didn't you testify that you realized that 
you were duped within about a month or so after joinina 
up with the new firm and that Mr. Foraan had either told 
you or one of your former Hirsch partners that he believed 
the same thing? 

A That's correct. 

9 Didn't you discuss with Mr. Kohns what 
alternative to pursue in licht op this situation that 
you aot yourself into? 

A _¥ could have and I wouldn't have any reason 
to not discuss it with Mr. Kohns and the alternative is a 
simple alternative which I took the minute I ines do it, 

THE COURT: Mr. Brooks, let's aive the 
reporter a rest. Let's take a recess. 


(Recess) 


BY MR. BROOKS: 


9) Mr. Mundheim, after you realized that 
all was not as well as you had thoucht it would he at 
the merged firm didn't you qo out and try to raise some 


additional capital for the firm? 
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A There was a point in time when I asked I 
believe my wife or my children if they were interested 
in becoming subordinated lenders. 

°o In the merged firm, is that ricqht? 

A In the merged firm. 

Q And that was about a month or so after 
that demand by the stock exchange? 

A I don't recollect. It's a matter of 
record. I don't recollect. 

Q Where is that a matter of record? 

A I think in my deposition « Made some state- 
ment of that. 

: (@) Would you stand by that, sir? 

A I'd have to see what it is, but onsaes 
I recollect it, yes. 

0 If I represented to you that you said you had 
asked your wife and daughter -- 

A That's right. 

Q -- possibly your son -- 


A That's correct. 


Q -- to put in money to the merged firm within 


30°days after July 23, 1970, would that accord with your 
recollection? 


A At this moment, no. The time element, 
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You mean you don't remember that day? 


I don't remember whether it's 30 days is my 


Q Would you dispute that fact if that was what 


your deposition testimony had been? 
A No. 

MR. BROOKS: I will represent thatthat's 
what it was, your Honor, at page 333 and 335 of the 
deposition. I trust Mr. Camhy will inform us if he 
believes he reads to the contrary. 

Q At your deposition, Mr. Mundheim, wasn't 
the only person that you could connect with the statement 
that you received in December to the effect that you 
couldn't get your money out of the firm hecause there 
wasn't any money there Mr. Meyerson? Wasn't he the 
only person you could attribute that statement to at your 
deposition? 

A No. 

Q No? Let me try to refresh vour recollection, 
ates Page 364 of your deposition. 

no” WW 

MR. CAMHY: Your Honor, as I understood the 
direct testimony it's almost consistent with what 


Mr. Brooks just said. 
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Now, if that authorizes Mr. Brooks to 
read, I suppose he can read, bine: ie recollection is that 
from the stand he said that certain people were -present 
an dhe attributed that remark, he thought, to that 
gentleman, but it could have heen fzrom one of the 
others. 

MR. BROOKS: If Mr. Camhy will stipulate that 
that is what the testimony is I will withdraw from this 
point and accept it. 

MR. CAMHY: I thought that's what he said. 


MR. BROOKS: That's what I think it should 


MP. CAMHY: Mr. Meyerson was there and 


others were there, somehody said it, he thought it 
Mr. Meyerson, he couldn't be sure but he thought it 
Meyerson, it might have heen one of the others, 
In any case, that's the spirit of what was said in the 
presence of everyone. 
THE COURT: All right. 
MR. BROOKS: I accept that as the witness’ 
testimony. 
, You were a member of the finance committee 
at the merged firm, were you not, sir? 


A I was. 
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Q _ What were the duties cf the finance 


3 | committee? 


A We used to listen to the reports made to the 

5 finance committee, when I attended, yes. 

6 Q Did you avtend regularly? 

: A I attended reqularly when in the city, 

$ re) Wnen you were not in the city, I understand 

, yOu were on firm business elsewhere? 

» A Yes. : 
a M Q What kinds of reports did the finance | ee 
S committee listen to? | 

, A As I recollect it, it covered the lonas 

- and shorts and I think the -~ I am not sure whether it 
ow bes had the AI in there or not. Idon't recollect -- : 
es _ Q You are not sure that the finance committee 


| 
considered the probl:.m of the capital ‘ratio of the | 
\ 


17 

i 
18 | firm? 
9 | cA Yes, I am sure it did. Put I am not sure 
20 | whether it was in tne report. 

: 
_ Q I see, 
2 |i 

A That is my point. 
“6 - ie Q Was this considered the top committee of 

” importance at the meraed firm? 
5 


A I don't know. 
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Q There is some question in your mind whether 
it was -- it ranged above some other committee? 

A I think Mr. duPont ranked ahove all 
committees recardless of title of committee. 

Q How about confining ovr question to committees, 
was this the most important committee? 

A _I suppose in vies of the financial problems 
of the firm you woul have to say yes. 

r¢] After the committee listened to reports 
did it do anything? Make any decisions, take any votes? 

A There must have been. I don't recollect. 

Q You are clear in your mind that this committee 
did more than simply listen to reports, aren't you? 

A Yes, they had discussions. 

te) It was a decision-making committee, wasn't 
it? It made decisions? 

A t have he say yes to that. 

0 At the time probably Mr. Meyerson told vou 
you couldn't get your money out of the firm hecause 
ade was no money there, was he a partner in F. I. 
duPont Glore Forgan & Co.? 

- A I am not aware that he was ever a partner. 


(9) Was he an employee of F. I. duPont Glore 


Forgan & Co.? 


vee 
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I don't know on whose payroll he was. 
You don't know? 


I know that he had a lot to say. 


Q Well, he -- 
A 


He represented Mr. Perot. 
Q Did you believe him when he told you you 
couldn't get your money out because there was no money 
there? 


A I believed what Mr. Meyerson would say, 


Q You would believe that. When your lawyer 
told you thatit was your choice tc make what did you 
understand him to be telling you? 

A My understanding was to either leave in whole 
or in part capital in the firm so that Mr. Perot would 
put in his capital, or refuse to do so and take the 
responsibility that Mr. Perot would not put money 
in the firm. 

QO Did you understand that if you exercised the 
acter alternative you could have walked away with 
your money?~ 

va A That's not what was said to me. 
Q I didn't ask you that. Is that what 


you understood? 
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MR. CAMHY: I object to the form of the 
question. 

THE COURT: I don't see any basis forthat 
objection. 

MR. CAMHY: The witness has said that it 
wasn't what was said to him, then the question is is that. 
what you understood when he just answered to the 
contrary chat wasn't what was said to him. 

THE COURT: Well, in any event the objection 
is overruled. 

‘@) Would you answer the question, sir? 
A : Will you repeat the question, please? 

(Question read) 

A I did not under -- wait a minute. I undae- 
Stood that if I insisted on my money I would not aet 
it. 

(@) Did you consider bringing any leaal action, 
or arbitration proceeding at that time? 

A At that particular time I was only addressing 
onal € to one thing. 

Q Up until the time you made the decision to 


kéep your capital in in a different form. 


A I hadn't given consideration to it at that 
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Q The subordinated form in wich you did keep 
your capital in, sir, dia not expose it to the risks of 
any further operating loss, did it? 
A No. 
.@] Do you recall the rate of return that was 
provided for in the wuberdtdeted form of investment? 
A No, I don't. 
oO Was it a percentage ahove prime? 
A I think that was a stancar’’ way and I would 
assume that it was that. 
Q Turning your attention hack to Exhibit M, 
Mr. Mundheim, which is the document in front of you, 
was it your custom to read printed material at the 
time you signed Exhibit M? 
A Yes. 
Q Did that apply to printed material put out 
by the New York Stock Exchanqe? 
A Other than printed material? 
Q Any printed material put out hy the New 
York Stock Exchange such as Exhibit M. 
MR. CAMHY: “our donor, printed material, 
you are talking about pzinted material that he wa: aske2 


to sian or -- 


MR. BRG&.<S;: Yer, like forms. Forms. Dike 
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27 that one. 
3 A This is the only form that I remember ever 
4 siqning since I joined 20 years aao. I don't rememher 
5 particularly any other form from the New York Stock 
6 Exchange. I don't know. I would read it. 
7 Q You would read it. 
8 A ' Yes, 
9 0 Didn't you tesify on your deposition that | 
10 "If documents were printed forms put out by the New York | 
ul STock Exchange and/or Haskins & Sells or any reaquilatory | 
a body or exchange I generally would net read them"? 
- 13 OK If that's what I said in the deposition | 
| M that's what I said. } 
“a 0 You said that at naqe 404 of your deposition. 
16 But I take it your testimony is to the contrary right now. 
W That you would have read that kind of form and it would 
s 18 be your practice to read it. 
19 A Yes. It's to the contrary. 
20 @] One last item, Mr. Mundheim. Your cour.3se] | 
a bate: peaduced for us your income tax return for the | 
ba year 1971 and I ask you to tell us if that indeed :~ | 
a - what counsel represented it to be (handing). 
i A It is. 
25 
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answers to financial auestionnaire? 


' 


2 pre-marked as New York Stock Exchange Exhibit 2722 for 
- : 2 3 identification. I now offer it in evidence for the 
’ . w 4 data that it Provides in respect to the treatment of 
5 the loss, the amount of the loss claimed in respect 
6 to the investment which is sued upon, 
THE COURT: All richt. 
° MR. CAMHY: No ohjectoin. 
’ (Defendant New York Stock Exchange Fxhihit 
10 222 was received in evidence) | 
I CROSS-EXAMINATION | 
4 BY MR. HYDE: | 
13 0 Mr. Mundheim, I take it you are familiar 
4 with the term surprise audit, are you not? 
15 | A Yes, 
%6 | Q No you know what reports auditors are required 
W to file inconnection with wn annual Surprise audit? 
18 A No. 
19 2] Have vou ever heard of answers to financial 
2 questionnaire? 
2 : A I have heard the words, yes. | 
= 2 Do you know what it is? | 
so * eee No. 
; 2A 0 Had you ever seen a financial questionnaire, | 
| 
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A Not that I recall. 

Q In your 18 years at Hirsch you never saw 
answers to a financial questionnaire? 

a7. Not that I recall. 

1a) In your 18 years at Hirsch did you ever see a 
memorandum computing capital forrule 325 Ppurnoses? 

A Yes. 

.@] Where did you see -- 

MR. CAMHY: Your Honor, I would like this 
made clear as to what is meant by a memorandum. That 
is to say, anybody's memorandum computing capital or an 
auditor's memorandum? 

MR. HYF~. Let me pursue that. 

Q Did you see any memorandum computing 
net capital for rule 325 purposes? 

A I think only internal memoranda. 

e] Did you ever see a memorandum prepared hy 
outside auditors computing: net capital? 

A Not that I recollect. 

q Are you aware of the fact that outside 
auditors were required to file a memorandum computing net 
capital? 

A No, I was not. 


1@) Are you aware or were you aware of the fact 
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thatoutside auditors were required in connection with an 
annual surprise audit to report upon anv material 
inadequacies in the firm's accounting system, internal 
accounting control and procedures for safequarding 
securities? 

A May I have that again, please? 

(Question read) 

A Report to whom, sir? 

Q To the United States Securities ; Exchanae 
Commissionand to the New York Stock Exchanae? 

A No, sir, I was not. 

te] To either agency? 

A No, sir. 

Q In your 18 years of experience with Hirsch & 
Company did you ever have occasion to learn of the 
requirements of SEC rule 17A5 and its form X-17A5? 

A I don't know what they are. 

Q You have never heard of them? 


A I have heard them mentioned here but I don't 


fe] Weve you aware of the fact that broker-dealers 


i’ securities were required to file annual reports with 


| 
know what they are. 


the Securities and Fxchange Commission? 


A No. 


SOUTHERN DISTRICY COURT REPORTERS. U.S. COURTHOINS: 


2107a 
Mundheim-cross 997 


Q You never heard of a broker filing reports 
with the SEC in your 18 years at Hirsch? 

A I never did, no. 

Q Did you ever hear in your 18 years at Hirsch 
of a broker having to file annual reports with the New 
York Stock Exchange? 

A> Yoo. 

e) What reports did you understand had to he 
filed with the New York Stock Exchanqe? 

A I understood that the surprise audit 
was filed with the stock exchange. 

0 Were you aware of a practice by which the 
results of the surprise audit would be discussed hefore 
filing with the Principals of the firm? 

A Yes. 

6] Did you ever attend such a meeting? 

A Yes. 

Q With whom was such a meeting held? 


A As I remenber jit was held with possibly 


Mr. Petrillo and/or the partner in charae of the avdit 


under him. 
eal Do you recall at such a meetina the auditor 
going over answers to a financial questionnaire line by 


line with the prircipals of the firm pointing out various 
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items to them? 

A No, not in that sense. 

Q In what sense doyou recall it? 

A I recall that it was a qeneral discussion of 
the results of the audit. 

9 Doyou reclal in the course of that discussion 
the question of the firm's ratio under rule 325 havina 
been discussed? 

A No, I don't. 

Q Do you recall the subject of possible material 


inadequacies in the firm's accounting system, internal 


accounting controls and procedures for safeauardina 


securities being discussed by the auditors? 

A I think I did, yes. 

ie) You said you were aware of the fact that 
the results of the annualsurprise audit were filed 
with the New York Stock Exchange I helieve. 

A That's my.impress‘on, yes, I did say that. 

Q In connection with the proposed duPont 
Hirsch merger did you ever ask anyone to sunnply you with 
the results of the most recent duPont surprise audit? 
<a A I did not. 


9 Did you, in connection with the pronosed 


duPont Hirsch merger make any inquiry as to what 
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duPont's ratiowss in the spring of 1970? I mean by 
that ratio for purposes of rule 325 of the New York Stock 
Exchange. 

A I did not. 

Q Was that a matter of interest to you in 
connection with the proposed mercer? 

A Yes. 

Q What else was of interest to you in connection 
with the proposed merger? 

A That the surviving entity after we having 
sold our company, that the new firm would be a successful 
and viable firm. 


0 Did you ever have occasion, Mr. Mundheim, 


to advise any clients of Hirsch & Commany with resnect 


to possible mergers or acquisitions? 

A Not that I recall. 

0 As a man who had been on Wall Street for some 
20 years I believe, did you have occasion to review 
financial statements of various sorts? : 

| A I read published statements from time to 

time of listed firms. 
ug And were you able to comprehend them? 


No. 


You could not comnrehend financial statements? 
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A No, I could not comprehend financial 


statemenst. No, I could not. 


Q Are you familiar with the term aqgreqate 


indebtedness? 

A I am familiar with the term. 

0 Do you know what elements ao into aaqreaate 
indebtedness? 

A I do not. Not specifically, no. 

19) Did you ever discuss aggregate indebtedness 
with Mr. Norman? 

a I don't recollect it but it would not be 
unusual. It could very wel) ‘*e. 

Q To the best of your recollection did yo 
ever discuss the matter with Mr. Norman? 

A With who? 


(@) Mr. Norman. To the hest of your recollec- 


A It's possible. I wouldn't hesitate to 
say I didnot or I did. I dorft know. 

Q iow about Mr. Gariboldi, did you ever 
discuss aggregate indebtedness with him? 

A I think the same answer. I would helieve 
more likely with Mr. Gariboldi. 


‘a How about chargest ot net capital, did you 
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ever discuss such matters with either Mr. Norman or Mr. 
Gariboldi? 

A Well, I think if I discussed anything with 
them and they told me some fiqures and they showed me 
what it was I might have asked questions, what does this 
mean and what does that mean. More of an explanation. 

Q And you understood the explanations aiven to 
you? 

A Well, I heard it, I can't tell you that I 
understood it. 

Q If you didn'* understand it did vou ask any 
more questions? 

A I have a certain nature of curiosity and 
I did ask questions. 

Q You satisfied yourself, did you not? 

A I satisfied myself at the time. Yes. 


Q Is there any doupt in your mind, Mr. Mundheim, 


that you could interpret a computation of net canital? 


A That I cuold interpret? 


Mundheim-cross 

Yes. 

Do you mean if somebody tells me it is 1,066 
per cent do I understand what that means? 

Q Yes. 
A I know what the words mean. 
Q You know what 2,000 per cent means, do you not? 
A I do. I know what it means in the salu that that’; 
the top Limit. 
Q I think you said that you were not aware of what 
duPont's ratio was in the spring of 1970? 
That's right. 
And you did not inquire? 

Not that I recall, no. 

Mr. Mundheim, in connection with the proposed 
audit of Hirsch & duPont did you give any consideration 
to having an audit of duPont made for Hirsch & Co.? 

MR. CAMHVY: I believe Mr. Hyde misspoke, I 
wonder whether he would ~- 

A It's a queation of audit, proposed audit. 

MR. HYDE: May I have it read back? 

(Read) 

a MR. HYDE: I'm sorry, proposed merger. Thank you, 


Mr. Camhy. 


TRE WITNESS: An¢ the rest of that was? 


A 
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MR. HYDE: Would you read the rest please. 
(Read) 

No. 

you did not? 

Not as I recollect. 

Did you think about that yourself? 


I think it was an impossible situation from 


a cost standpoint. 


Q 
A 


Q 


You mean it would have been too expensive? 
That's correc<. 


I believe in testifying with respect to your 


decision to go into the merged firm you testified that that 


¢ 


decision was based upon an exercise of your own independent 


judgment, is that correct? 


A 


Q 


As to my inves’ ment, yes. 


It is true, is it not, that each individual 


partner, or limited partner in Hirsch & Co. was free to use 


his own independent judgment in deciding whether or not 


to join the merged firm and to invest money in it, was it not? 


A 


Q 
A 
Q 
A 


Yes, sir. 

No one went in against his own will. 
t don't think .0o. 

Do you know of anyorm= who did? 


No, I don't. 


oh 
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Q Mr. Mundheim, would you have invested $900,000 
in duPont, Glore, Forgan in July of 1970 standing alone? 
MR. CAMHY: I object to the form of the question, 
your Honor, | 
THE COURT: Mr. Hyde, I really don’t see what’ 
purpose it is going to serve. I am going to sustain the 
objection. ? | 
Q Was it an essential quid pro quo for your investment 
in duPont, Glore, Forgan that duPont, Glore, Forgan assume 


certain liabilities contingent and non-contingent of Hirsch 


Co.? 


Was it -- what was the word? 


(Read) 


A Yes, certainly. 


Q You would not have put up the money otherwise, 


A The sale wouldn't have been made. It was not 
a question of putting up money. 
9 There would have been no -- 
a Been no deal. 
Q No deze” and no, consequently no investment 
by"you with it not for that. . 


A That‘s correct, yes. 


Q Did you think it was a wise investment that you 


® 


I | 

| | 
would you? | a 

| a 

| 

| 

| 

| 
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made so as to relieve yourself of all contingent 
liabilities? 

A I don't think that the investment was made 
for the purpose of relieving me of all contingent liabilitie 
It was not made for that purpose, 


Q Well, what was the purpose? 


THE COURT: Mr. Hyde, please, I think that it seems! 


to me this is cumlative, Mr. Mundheim has testified | 


On cross-examination by Mr. Brooks that oe of the essential | 
elements of the agreement was that they assume, the duPont 
firm, assume all known liabilities, and there Tay be ogreenett 
On that basis. Now I think we have had enough of that. ats | 


a 
move on. 


in that connection then if I may, your Honor. 
Q Was the objective you had with respect to 


being relieved of contingent liabilities achieved? 


\ 


MR. HYDE: Let ‘me ask just one: more question oh 


A In contractual form it was. 

Q Lat me ask you this: To this day has any of these 
liabilities Of Hirsch & Co, contingent or otherwise buen 
asserted against you? 

“A Yes, 
Q What? 
- lease at 25 Broad Street. 
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What is that? 


A It is a lease that was assumed by duPont,Glore, 
¥organ ant I really don't know the technical parts of it 
but they are trying to throw be hick Onto ws, 

Q Who is? a 


A The landlord, 


i : 
Q Have you resisted that effort? 


t 
% . 


A Vigorously. 
Q Mr. Mundheim, who represented “duPont in connection 
with the merger negotiations? 


% 


A Within the dupont firm? | 
yes, | | 


I would say it was Wally Latour carried the brunt 


Who else participated actively? 

Milton Speicher. 

I think that Mr. Rousselot attended a number of 

Lwellyn Young. 

Mr. duPont? 

He in one meeting, and then as far as I can 
peccliaet in one meeting, 

- @Q That was the meeting with respect to the question 

of whether additional capital was available? 


a Correct. Well, it was a meeting, a general meeti 9 
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Q In the eoures of these merger negotiations you had 

discussions vitk ie, Gariboldi, I believe you testified 
“ to, with poe to what he had found at duPont? 

A Yes. . 

Q Did Mr, Gar iboldi mention figures for duPont's 
stort stock record differences? 

A I don‘t recall the figures now but I heard his 
testimony ee and £ think he said he did tell ms and 
I accept that. 

Q ‘Do you believe tyat to be true? 

A I have no reasor to disbel?-ve it, 

ce Did Mr. Gariboldi also inform you with respect 
to duPont's fails to deliver? 

A My answer would be the same for that a7 it was 
for the previous question, 

Q That is affirmative, 


& I dou't recall but if he Says I did.then fr did. 


nadine” wipe cecal 6 cian ee 
—— 
= <eareeimete-capememintainensetne mame. 
- fz: .* | a ry 4 
: ’ PO “ye 
dl : ces ee Beer 
piPas & ety : 


Q Well, let me direct your attention to page 147 


of your deposition. You were asked the question in 


es connection with discussion with Mr. Gariboldi: 


. "Q ell ms what components you discussed and ¥ would 


= like “o go through eack component and see what was said 
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about each. You name one and then wewill attack it.* 

A This is your testimony, Mr. Mundheim “Pails 
to deliver. 

"Q What did Mr. Gariboldi have to Say about duPont 
' fails to deliver? 

“A He mentioned the amount." 

Dvuas that refresh your recollection? 

A I don't think it is substantially any different 
than what I have said. f£ don't deny it. 

Q (DO you agree wit’ it? Did Mr. Gariboldi also 
inform you with uence to duPont's fails to receive? 

A Whatever I said in the deposition I am willing 
to stand by. 

Q On your deposition page 148 you were iam Oe 
qquestion: 
, “What else did he say? 

“A Fails to receive." 

Does that accord with your recollection? On 
your direct testimony you referred to a meeting with Mr. 
Petrillo of Haskins & Sells. Do you recall when that he ating 
was? ° 

oo | No, I don't. I think it was bafore -- I can't 
tell whether i: was between -- I tiink it was before the 


first -- the first meeting before it was called off. 
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Q In connection with that meeting or any other 
meeting that you had with mr. Petrillo did Mr. Petrillo 
make any substantive statement with respect to the condition 
of Francis I. duPont? 

A Mr. Petrillo made no comment whether in fact 
duPont was in or had been out Of ratio which had been 
corrected. In other words, there was nothing that Mr, 
Petrillo said that would cause us tc be concerned. It was 


just the reverse. 


Q Was there anything that he said concerning the 


condition of Francis I. duPont that would lead you not to 


be concerned? 
A May I have that again Please? 
(Read) 
A Yes, he thvught it was a good idea to make a deal 
with them, to merge. 
Q What did he say in that respect? 
A He said he felt we had something to offer, 
Q = You had something to offer? 
A The firm. We had a certain amount of manpower 
and to be able to help to correct the back office problems, 
“ Q He felt that Hirsch could make a contribution 


to duPont's back office problems? 


A Certainly. That's right. 
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MR. HYDE: No further questiozzs. 


MR. PQLLACK: If your Honor please, I would like 


to call the attention of the court to any document at the 
bench that has the full caption of this case in order to 
keep in perspective the few questions that I have of Mr. 
Mundheim, I would like the court to Observe that we appear | 
for the third, fourth and fifth named defendants iii the 
caption. We do net appear for the sixth named defendant. 

I would also call me the attention of the court the sixth 
named defendant, duPont Glore Forgan, Incorporated is no 
longer a party in any respect to these proceedings and is 


and always was quite separate from the partnerships which 


are the fourth and fifth named defendants. 
MR. CAMHIY: Your Honor, I don't choose to pe int 
a colloquy with Mr.Pollack about that. There are some 


connections, they are extremely complex. If they have to | 


issue. And I doen't know what Mr. Pollack is getting at so I 
don't see any point in extending it but I am just not going 
to. sit silent in the face of that kind of a statement. 

THE COURT: All right. 

MR. POLLACK: In my questions when I refer to or 
use the term duPont I will be referring tc the two partnershi 


in liquidation. That is to say, the two defendants named 


become an issue here I am more than prepared to meet the | 
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Prangis I. duPont & Co., and F.I. duPont, Glore Forgan & 


THE COURT: All right. 
cna EXAMINATI QW 
BY mR ePQLLACK: 
i io Mr. Mundheim, in December, 1970, you:had a meeting 
with Mr. Lasker and Mr. Haack, is that correct? 
A That's correct, 
Q The subject of that meeting was the retention 
by you of your money in the dvPont. firm, is that correct? 
A The withdrawal of my right to withdraw, yes, 
Q As I recall your testimony you had two separate 
meetings on that day in December of'1970, is that correct? 
That's correct. 
Who was at the first meeting? 
Mr, “laack and Mr. Lasker only. 
And you? 
And myself, 
The meeting was at your of fice? 


At Mr. Lasker's office in the stock exchange 


Galy the three of you were present? 
That's correct. 


Ta other words, no Om from the ' ¢uPont firm 
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was present, is that correct? 
No. That's correct. 
In the afternoon where did the meeting take place? 
The second meeting? , 
Yes. 
The second mwaeting was in the early en ary 


In the early evening where did the meeting take 


A That took place in the offices of Proskauer Rose 
Goetz & Mendelson. 

Q Who was present? 

A Well, Mr. Lasker, Mr. Haack, either Mr. Rohayton 
or Mr. D‘Annunzio, Mr. -- in the office, maybe not just 
in one meeting, but presert, Mr. Meyerson, Mr. Hart, Mr. 
‘Hirsch, Mr. Kohns, Mr. Fuld, Mr. Feurst. That's the best 


Of my recollection. 


Q Is it correct then to conclude that no partner of 


GuPoint was prasent at that meeting? 

A The only questi on should be in what role was Mr. 
Meyerson or Mr. Hart. But other then those two there was 
no duPont person there. 

Q will represent to you that Mr. Meyerson --never 
was a partner cf duPont, nor was Mr. Hart ever a partner 
of duPont. Other than those two gontlemen was there any 
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partner ae duPont there? 
A No. 
MR. POLLACK: At this point, your Honor, I would 
ask for the clarity of the record that Mr. Camhy stipulate 


that neither mr. Moyerson nor Mr. Hart was ever a partner 


of duPont. Should it be necessary we can prove that by 


putting a witness on I would prefer not to do so, 

MR. CAMHY: Your Honor, I am just not in a positi 
to do so out Of personal knowledge. ‘There was a coalescing 
of those two groups during December and I am just not 
that familiar with the detail of it. I wouldn't really dispute 
M. ,Pollack on anything he represents as a Sink, but on the 
other hand I am just in no position to do so out of personal 
knowledge. 

MR. PCLLACK: I represent to the court that 
Mr. Meyerson and me. Hart were officers of a cOmpany called 
EDS. They were not at any time partners in the duPont f/rm 
to which Mr. -- ; . 

THE COURT: Well, I think wis ther Mr. Camhy 
can agree to it or not it appears to me ‘that from the very 
testimony of Mr. Mundheim who was at that time a partner 
in the succeeding company, that is the merged company, 
and he talked of these gentlemen as far as I was concerned 
as being representing some man from Texas who was seeking to | 
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put capital in. I am not unclear about it. 1) is clear 
enough to me, 
MR. POLLACK: Pine. Thank you, your Honor. 
My point of course was merely to develop the evidence 
in the record to the effect that there was no partner 
of duPont present at these meetings. 
THE COURT: All right. 
BY MR. POLLACK: 
Q In connection: with the acquisition of your interes 
in the cuPont firm in or about 2, 1970, were you ever' 


denied information by anyone from duPont? 


A Denied, no, 
Q Were you given access to any infor ation that 
you sought? 
A Any questions asked I would get a verbal answer, 
Q Did you ever get any false information from duPont 


A That I don't know. 

Q YO you know of any false information that you 
ever got from duPont? 

A I would think incomplete information. 

Q Let us for the moment confine ourselves to false 
information then we will pass On to incomplete information, 


A Not that I know of, 


Q You testified taat you were given incomplete 


“Wie c ii chit MM I aa 


2125a 
1015 

1 mhl4 Mundheim-cross 
2 information by duPont. Can you tell us in what respect | las 
3 you were given incomplete information by duPont? f 
4 A Incomplete in the nies when there is no backup 
5 material, 
6 Q Did you ever ask for backup material that was 
7 then ref sed? 


A Refused is difficult to say, but -- is one word, 


. but difficult to gmt is more like it. 
10 Q Can you tell us any backup information that you 
u asked for in connecrion with acquiring your interest in 
duPont? 
A Not at this time I can't, 
” Q That you did wk receive. 
oa ’ No, I can't, 
* MR. PQLLACK: May Imerely inquire through the 
" court as to whether the reporter got the fuil question 
ss | because Mr. Mundheim and I spoke at counter point at the lag 
9 | question and answer. 
| (Read) | 
g | WR. POLLACK: I think it ie clear enough though 
my * not artistic. If your Honor please, may I have just a moment 
e " THE COURT: Yes. 
* *; « PQLLACK: May I ask that Mr. Mundheim be given a copy of 
2 


Exhibit M, please? Do you have it, Mr. Mundhei? 
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. THE WITNESS: Yes. Is this the application 


to the New york Stock Exchange? 


Q Yes. 

A Yes, I do. 

Q Now Exhibit M as I understand it is an application 
by you to the New York Stock Exchange to be permitted to 
becoma a partner of duPont, is that correct? 

A That's correct. yes. 

Q You filed this and signed it some time in or 
about July, 1970, is that correct? | 

A It was signed July 1, 1970. 

Q I direct your attenticn to the fourth page and 
I would like to ask you some questions about certain statements 
that you made on the fourth page. Do you have the fourth 
page in front of you, Mr. Mundheim? That is the page that 
has the box marked “Important." 

A I do. 

Q Mr. Mundheim, one preliminary question. Is it 
correct that this is both an application by you in which you > 
make certain statements «nd an agreement by you in which 
you agreed to do certain things; is that correct? 

MR. CAMHY: Your Honor, I object. It is really 
calling for legal conclusions. 


Q Well, Mr. Mundheim, you understood that this was an 
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application in agreement form, did you not? 
MR. CAMHY: I renew my ‘Cbj ection. 
THE COURT: I think it speaks for itsalf. 


MR. PQLLACK: Very well, your Honor. 


Q Directing your attention to the first sentence 


in the box it reads, and I quote “This application for 
approval by the Beard of Governors is not being made in 
reliance upon the standing of the above named organization 
a8S.a member organization of the New York Stock Exchange 
Or upon the exchanga's surveillance of such organization 
or its capital position," 
When you signed this application you made that 

statement. Is the statement true? 

A I signed this statement, 

Q Is the statement true? 


A It is not the way I read it. The way r interpret 


Q Regardless of how you read it or interpreted it 
my question is whether the first sentence in this box was 
a true and correct statement by you. 

A I cigned it. 

Q I know you signed it but my questicn is was 
it a true and correct statement? 


A I have to say yes then. 
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Q The second sentence suck, I have made an 
investigation of such member organization and its partners, 
officers, directors and atockholders as I deem cn 
and appropriate under the circumstances, including an 
examination of the latest certified audit by Haskins & 
Sells dated September 28, 1969, and a recent computation 


of net capital prepared by the membar organization dated 


April 30, 1970. Now when you made that statemeni: was it a 


true and correct statement? 

A Again I signed it and X have to stand by what 
I signed. 

Q I understand that you signed it but the question 
was, was it a true statement when you made it? 

A I have to say yes. 

Q he third sentence in that box says “I am not 
relying upon the exchange to provide any information con- 
cerning or relating to such member organization and agree 
that the exchange has no responsibility to disclose to me 
any informatién concerning or relating to such member 
organization which it may now or at any future time have." 
_ Is that statement which you made true and correct? 

A Same answer as before. 
Q Your answer before was that it is a true and 


correct statument? 
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MR. CAMMY: That was not his answer before. His 


answer before was he Signed it and having signed it he has 


to say ves. 
A I have to stand by it, 
MR. PQLLACK: I respectfully ask that the court 
instruct Mr. Camhy not to interrupt my cr Oss-eryamination, 
tHE COURT: All right, Mr. Pollack. 
MR. PQLLACK: Is the court satisfied that-we have 
an answer from the witness? 
THE COURT: I am satisfied that you have an @mswer 
from the witness. 
Q The fourth sentence Says “I agree for myself, 
my personal representatives, Successors and assigns that 
neither the exchange, its special trust fund nor any 
governor, officer, trustee or employee of said exchange 
or fund shall be liable to me with respect to my investment 
or interest in such member organization, or with respect 
toe any repayment cf any such investment. * : 
: Did you in fact make that agreement, Mr. Mundheim? 
A As I said before fr signed it so I have to stand 
by it. ‘ 
Q MJ saying that you signed it and that you have 
to stand by it do you acknowledge that you ‘made that 
agreement with the exchange? 
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I signed it, yes, I do. 

MR. POLLACK: No further questions. 

THE COURT: When you finish your redirect 
examination with Mr. Mundheim do you have anything further? 

MR. CAMHY: Yes, I will have Mr. Hirsch, I 
will want Mr. Speicher and I will want Mr. Lill. 

MR. PQLLACK: This is the firet we have 
Mr. Camhy will want Mr. Speicher who has testified 
Jength and I see no reason for him to be recalled. 

MR. CAMHY: Mr.POllack, I wouldn't have wanted 
him if you hadn't put in the cross-examination that you just 
did. I now have to rebut it. 

THE COURT: All right, we will adjourn until 


2 o'clock, 


(Luncheon recess) 
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AFTERNOQY SESSIQy 
2 P.M. 
MR. CAMBY: Your Honor, before the matter proceeds 
any further I would like to put on the record an apology 
to Mr. Pollack for some remarks that I made to him after - 
broke this morning which were made in the heat of temper. 
What is worse about them is that they were inaccurate, 


THE COURT: Well, I would suggest you make that 


apology to Mr. Pollack personally since I don't know 


anything about it and I would just as soon not. 

MR. CAMHY: All right, thank you. 

THE COURT: I think he will accept a personal 
apology without -- 

MR. CAMHY: I have already done that, your Honor. 
I just want to make sure that the group heard it, 

THE COURT: All right. 

MR. CAMIY: Mr. Speicher, please. 

THE COURT: Wait a minute. Are you through-- 

MR. CAMAY: Yes, I have nothing further of 

Mr. Mundheim. 

THE COURT: Well, wait, Mr. Mundheim. I want 
to ask -- Tf hesitate to ask this question because I am 
fearful that it may eagender some more examination but 


I am afraid that my curosity is going te outweigh my caution, 
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The question seems to be relatively sir-le. As I: understood 
your testimony you went to a neat ing and you were on the 
financial committee of the merged firm which I assume if 
anybody would have personal knowledge of the financial 
condition. you would go to a meeting with some Outsiders, 
as far as I know the stock exchange members, it's been 
testifird that £ think Mr. Meyerson whoever it was, were 
certainly not members of the firm, and you were advised 
at that point that there was no money and you tell me that 
you acted upon that. I don't understand it. Do you 
understand my question? 


MA .SHALIE MUNDHE TI M, resumed. 


THE WITNESS: I think I do, your Honor. 

THE COURT: I would like some explanation of 
that. I don't understand it. 

THE WITNESS: Well, the two, your Honor, tne 
two senior men of the New york Stock Exchange being there, 
and hearing whatever statement was made and supporting it-- 

THE COURT: You mean -- did you assume that 
they knew more about the financial status of your firm 
than you did? : 

THE WITNESS: yes, sir. 

THE COURT: All right, I suppose that's sufficient. 

MR. BROOKS: I had two questions, yOur Honor, 
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before you asked so -X don't want you to feel responsible 
for them and I ask permission to ask them. 
, THE COURT: All right. 

BY MR. BROOKS; 


Q Mr. Mundheim, there were some Hirsch poirtners 


that left the dupont Glore Forgan firm at the end of 


December, 1970, were there not? 

A There were. 

Q When you had these meetings with Messrs. Haack 
and Lasker and the one or two other gentlemen that ya 
identified from the New York Stock Exchange in December 
of 1970 did you tell them that you believed that they were 
in any way responsible for your predicament? 

A My predicament as of that moment ? 


Q Yes, sir. Being an investor in this firm that 


3 


seemed to be in trouble. 
A No, I did not. 

MR. BROOKS: Thank’ you. 

THE COURT: All right. Do you have anything 
further? 

MR. CAMHY: I think -- no, nothing further of 
this witness, your Honor. 

THE COURT: All right, thank you. 

(Witness excused) 
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MR. CAMHY : Mr, if a! cher, Pleazse. 


MILTON a, SPEICHER, recalled, 

THE COURT: I gather that Mr. Speicher is being 
called for a very limited purpose, 

MR. CAMHY: Yes, very limj+ed, 

MR. PQLLACK: your Honor, since we object to 
the recall of mr, Speicher may I inquire through the court 
Of the subject area that Mr. Camhy intends to question 
Mr. Speicher on? 

THE COURT: All right. 1 didn't inquire of that 
because I thought that mr. Camhy had probably told you 
in view of what. Cccurred. What purpose is he being called 
for? : 

e CAMTY: Mr. Speicher. was & partner of duPont 
whe had as good a familiarity with its financial affairs 
and capital position in December of 1970 as could be had, 
Any familiarity was difficult because of the circumstances, 
But he did have as sood a familiarity as could be had. And 
that he expresged an opinion in court papers at one point 
that in his opinion this money could not be withdrawn 
in view of the capital position of the company at that time, 

MR. PQLLACK: There is a question of relevance 
of any such opinion in these proceedings. 

MR. BROOKS; Your Honor, I don't think Mr. Speiche 
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is qualified to give an Opinion. He is not an expert. 
He can tell us what the facts. were but I don't think he 


can tell us his opinion. 


MR. CAMIY: He can state his belief which he did. 


MR. BROOKS: I think that's a different word 
for. an opinion. 
MR. CAMIY: I agree, your Honor, 
THE COURT: All right. 
BY MR. CAMHY: 
Q Mr. Speicher, were you active in duPont 's 
affairs in December of 1970? 
A Twas a limited partner and employee at that time, 
Q Yes,but did you have available to you the financia 
information::which was available at that time, the audit? 
A Yes. 
Q And you had been just prior to that a financial : 
partner at the firm, hadn't you? 
A Yes. 


At the time you are talking about is before 


'. the 15th of December, is it not? 


Q That‘s correct, in connection with the Perot 
reorganization. 
A Yes. 


Q Now was) 't the firm then under strong capital 
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Pressure from the exchange? 

A It was, 

Q And didn't that Capital pressure from the exchange 
cause you to believe at that time that it would be highly 
unlikely,if not impossible,for a Partner such as mr. Mundhei 

Mr, Kohns and Mr, Hirsch to withdraw their Capital at that 
time? 
MR. BROOKS: I object to the question, ‘your 


“Honor. mr, Speicher's belief is not competent, admissible 


evidence and is irrelevant, 


THE COURT: I think that's right. 
MR. CAMHY: Well, Mr;'. Speicher had knowledge 
Of the facts of the company's capital Situation, 
THE COURT: Then why ‘Jon't you ask him that? 
Why don't you ask him that? Did he express his belief to 
these gentlemen? Did he tell them they couldn't withdraw 
their money? 
MR. CAMHY: I don't know that he did, your Honor, 
He did at a later date, yes, 
THE CQURT: Well, why don't you ask him the facts, 
= he knows the facts could their money have been withdrawn 
he knows? 
Q . That's the question, could their money have been 


witherawn at that time? 


/ 
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We are speaking about Mundheim now, are we? 
Mundheim, Hirsch and Kohna. 
A This would be before the agreement made on the 
14th of December -- 
Q Yes, in connection with Perct::putting the 
momy in. 
A -- which had not had ne Sere money put in yet. 
Q That's right. 
A And that ten million was needed which they were 
going to contribute in order to keep us in compliance. 
Q Right. 
A Without the ten million we would not have been’ 
able to withstand a withdrawl and the exchange might well 


have been of the mind to say you can't take it out. That's 


what I was trying to say on that -- 

MR. BROOKS: Your Honor, I move to strike the 
portion of the testimony which said the exchange might well 
be of the mind to not permit them to take it out as in- 
competent from this witness. 

THE COURT: No, that motion is denied, 

MR. CAMHY: Your Honor, may I now read Mr. 
Speicher's statement from an earlier affidavit which is 
confirmatory but slightly different? 


MR. POLLACK: I object to the reading if it is 
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confirmatory, Purthermore these are statements made 
in another litigation. 

THE COURT: The Objection is Sustained, 

MR. CAMMY: Wo further questions. 

THE COURT: All right, Mr. Brooks, do you have 
any questions? 

MR. BROOKS: yes. 
BY MR. BROOKS; 

Q Mr. Speicher, isn't it » fact that a number of 
Hirsch partners were permitted to withdraw their money 
in the same transaction by which Messrs. Kohns, Hirsch 
and Mundheim elected to keep their money in? 

A: Yes, but that was 16 days later. That's trua, 

MR. BROOKS: Thank you, sir, 

THE COURT: Mr. Hycs? 

MR, HYDE: I have no questions, your Honor, 
THE COURT: Thank you very much, Mri, Speicher, 
(Witness excused) 

THE COURT: All right, call your next witness, 
MR. CAMHY: Mr. Hirsch please, 

THE COURT: I am of the opinion that except for 


matters which relate to' Mr. Hirsch very personally that the 


matters that have been exposed here with regard to the 
investigation and things of that kind, that I don't think 
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we are going to need any further testimony on. 

MR. CAMHY: I understand, your Honor. 

THE COURT: I think we do need to know and have 
in the record scwsthing about Mr. Hirsck and his knowledge 


and skills, 


BROWARD CG BHIRSC H, called as a witness, having 
been duly sworn, testified as follows: 

DIRECT EXAMINATIQY 

BY MR. CAMHY: 


Q Mr. Hirsch, how olzZ are you now? 


A I am 79 -- I am 78 and a half. Over 78 and a half 
THE COURT: Can you hear that? 
MR. BROOKS: Not too well, your Honor, 
MR. HYDE: I think if Mr. Camhy stood over here, 
the witness is directing his remarks to Mr.. Cawhy. 
THE COURT: Maybe if you stood back it would 
be helpful, it would force Mr. Hirsch to put some strain 
on his vocal cords, 


THE WITNESS: yes, sir, I will speak louder, your 


THE COURT: All right. 
Mr. .Hirsch, how old are you? 
Iwas 78 . on the l0th of September of this year, 
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Q Would you tell the court -- 

A Of last year, 

Q Would you tell the court yt... education and 
then your professional experience? 

A Well, I went to a number of private schools, 
I went to Columbia University for a year. Had a great 


deal of tutoring, and joined the Navy and subsequent to that 


took a number of extension courses, 


Q What was your first job? 
A My first job was at Henry R. Worthington's in 
1914 or ‘15 as a student engineer, .as an aspirant I shoul i 
say in preparation, 
Q. Did your family found Hirsch & Company? 
Yes. 
Was that your father and grandfather? 
No. 
Was it your uncles? 
Tt was mv father and two Other partners, 
Q After the student job that you had what was 
your next job? 
A My next job was on coming out of the Navy in 1920 
I worked in various positions in the office of Hirsch 


Lillienthal «¢& Company. 


Q How old a fim was Hirsch Lillienthal? When was 
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it founded? 

& In1911. Although my father was a member of the 
stock anchenes befcre that, 

Q Did you remain in Hirsch Lillienthal or 
successor companies after you went to it ~~ what year did 
you say? 

A Yes, until its dissolution. 

Q I have forgotten the year that you said that you 
went in, 

A March, 1920, 

Q What were your duties at Hirsch Lillienthal over 
those years? 

A Well, in the first two years going through 
practically every department in the firm. Subsequently, 
in 1922, I became a member of the New york Stock Exc Lange. 
I also became a member of the American Stock Exchange, 

I Gon‘t remember when, but Successively either as a member 
or on various committees of other exchanges or in their 


formation. 


Q When did you become the head of the firm? 


A Upon the death of my father in 1938. 
Q At what point did you have Mr. Kohns as your 
assistant? 


A That's rather difficult to state. Progressively 
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I should say in the Last five or ten years before dis- 
solution he occupied more and more important positions, 
or dominant positions. 

Q In 1968 and 1969 approximately how many branches 
did the firm have? 

A I can't remember, r think it was 16, 

Q Approximately how many people were on its payroll 
including registered representatives? 

A I think something like 600. 

Q Did the various departments have administrative 
personnel over them? 

A Yes. 

Q Did you involve yourself in the internal and 
Gay to day affairs of the various departments? 

A For mahy years, yes. 

Q I am talking about 1967, '68, and '69. 

A I involved myself almost more in the foreign, | 
in their Seckion business than in any other. I was a member 
of hieceus Organizations, committees. 

Q By that time you were certainly, vere you not, 
familiar with the meaning of phrases like fails, fails to 
receive, fails to deliver? 


A Yes. 


Q And the requirement of segregation of securities? 
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Yes, 


And securities count a@ifferences? 


Long differences and short differences? 


A 
Q 
A Yes. 
Q 
A 


Yes. 

Q And you knew about things like capital 
computation? Rule 325 capital computation? 

A ‘I relied on others to carry them out. 

Q Yes, but you knew the inherent Principles of them, 
didn't you? 

A I knew they were required, yes, but I never 
attempted to do it myself. 

Q And you knew about 1,000 ratio and 1,500 ratio 
and 2,000 ratio and the implications of those numbers, 
‘did you not? 

4 Certainly. 

Q And you knew that differences could have an impact 
On ratio depending on how they were computed, isn't that 
right? 

A Yes. 

Q Now I ask you, Mr. Hirsch, whether you were ever 
shown or knew of a capital computation for duPoint made by 
Haskins & Sells as at a previous audit date which showed 


a ratio in excess of 3,000 for duPont. 
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A No, not before 
Q 


the merger or Sale. 


I ask you whether you knew before the merger 


about a 6.8 million dollar Capital deficiency in duPont 


fer 325 Purposes as at the audit date, 
A No, 
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Qa I ask you whether you knew about an additional 
deficiency asserted by the New York Stock Exchanae 
personnel of approximately $8.1 million over and ahove 
the $6.8 million before the merger. 

A No. 

0 The answer is no? 

A No. 

Q And I further ask ysu whether you had ever 
heard that the ratio of duPont had heen computed by stock 
exchange personnel as at the audit date in the 70, 

76,000 range. 

A No. 


Would all of those fasts have had an impact 


Yes, 

C Were you made aware during the period 
immediately prior to the merger by Mr. Gariboldi or Mr. 
Norman about a negative feeling on their part ahout the 
merger because of securities differences? 

A I wouldn't say a negative feeling, if I may 
answer that way. Yes, I was aware of a neqative 
feeling. 

Q And dia you eee ven: elect to proceed 


with the transaction anyway? 
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Yes. 

MR. CAMHY: In the liqht of vour Honor's 
observation I think I have nothine more of this 
witness -- excuse me, your Honor. Your Honor, I am aning 
to offer those withdrawal acreements. 

Q Mr. Hirsch, I show you Plaintiffs' Exhibit 
6, which is a letter dated Decemher 3, 1970, anda 
ask you whether that is your sionature on it (handina), 
A Zt is. 
MR. CAMHY: I offer it in evicerca, 
MR. HYDE: No objection. 


MS. LICHSTEIN: No objection. 


THE COURT: Plaintiffs' Exhibit 6 is received 


in evidence. 

Q Mr. Hirsch, I show you Plaintiffs’ Fxhibit &@ 
which is an agreement subordinating an account md ask 
you whether that is your sianature on it (handing). 

A It is, ves. 

MR. CAMHY: I offer Fxhibit 8. 

MR. LICHSTEIN: No objection. 

MR. HYDE: No objection. 

(Plaintiffs' Exhibit 6 was received in 
evidence) 


(Plaintiffs' Fxhibit 8 was received in 
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evidence) 
9] Now, Mr. Hirsch, I show you Exhibit 13 which doe 
not have your name on it but attached to which is a 
copy of your subordinated loan account and I ask you 
whether you received this letter with the attached copy 


of the account, and it's a dear sir form letter (handing). 


I represent to you that it was taken from 


your files. 
A I don‘t recall it, but it evidently was 
received by me. 

MR. CAMHY: I offer it in evidence. 

MS. LICHTSTEIN: I am sorry, your Honor,we 
couldn't hear what Mr. Hirsch had to say about the 
document. Could we read it hack, please? 

MR. CAMHY: He said he couldn't recall it, 
but it evidently was received by him. And I represent 
that it was found in his files and it has his name on 
the forms. 

MR. HYDE: May I see that? Is this the 
same as the other letter? 


MR. CAMHY: No, it's slighly different. 


THE WITNESS: Subordinated loan. 


MR. HYDE: Your Honor, this is not 
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addressed to Mr. Hirsch and -~ 
THE COURT: Well, that was all brought out. 
It was not addressed to Mr. Hirsch but they found it in his 
‘Hie and he has knowledged that it was in his files 


and he probably saw it. 


MR. HYDE: Well, I don't think a proper 


foundation has been laid, your Nonor. 
THE COURT: Is this the letter? 
MR. CAMHY: Yes, it is a disclaimer letter -- 
THE WITNESS: May I read the text? 
MR. CAMHY: Yes, maybe readimthe letter will 
help (handing). 
THE COURT: I am qoing to overrule that. 
WITNESS: Yes, I well remember this, 
CAMHY : You do remember it. 
BROOKS : No objection. 
LICHSTEIN: No objection. 
(Plaintiffs' Exhibit 13 was received in 
evidence) 
MR. CAMHY: That's all I have of this witness, 


your Honor. 


~ 
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CROSS-EXAMINATIO% 
BY MS. LICHTSTEIN: 

9 Mr. Hirsch, I believe that you testified 
that for a perind of time you were a member of the 
New York Stock Exchange, is that correct? 

A I was a member of the New York Stock 
Exchange. 

Q Do you remember in what vears you were a 
member of the exchange? 

A Yes. I believe it was March -- I helieve 


it was from March 1922 to July 1927. 


Q And am I correct in understanding from you 


saying that you were a member of the exchange that you 
personally owned a seat on the exchance? 3 
A IT personally owned the seat on the exchanae. 
e) And would I be correct in saying that 
you were down on the floor of the exchange doing tradina 
durina that period oftime? 
A I was down on the floor most of that time. 
Q During the period of time when you were a 
_ Member of the exchange were you a member of any particular 
committees on the exchange? 
A No. 


9 I believe that vou also testified that you 
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participated in the formation of other exchanges, perhaps 
other securities exchanges or commodities exchanqes? 

A Commodity exchanges. 

@] What would be the name of that exchance? 

A Well, one of them was the tobacco exchance, 
which no longer exists and the other was the commodity 
exchange. 

.@] And in what period of time are we talkino 
about, Mr. Hirsch? 

A I can't remember frankly. 

9 Were you ever a covernor or a memher of the 
board of directors of these exchanges? 

A No, I was on a couple of committees hut 
I don't remember which. 

Q Mr. Hirsch, am I correct in understanding 
that during the period of time prior to when you 
began to retire from Hirsch & Company that you played a 
very active rule in the management of Hirsch? 

A Yes, For a sufficiently lona period. 

Q Are we talking about a period of perhaps 
45 years? 

eat A Let me see. Will you state that aqain? 
Because before I became the senior partner I was also 


active in the firm. 
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Q So we can say at least from 192n te nerhaps 
1966 you devoted Substantially all your husiness aneraies 
to Hirsch & Company? 

A Substantially all ofmy time, yes. 

12) And you would ago into your office about every 
day or else concern yourself with other business of 
Hirsch & Company, is that correct? 

A Yes. 

Q During that period of time did you ever 
have senior interest in Hirsch 5& Company interms of your 
percentage of share in the profits and losses of 
Hirsch? 

A i did. 

@] What was the greatest percentace share that 

you ever had? 


A Somewhere between 23 and 25 per cent, T should 


say. 


0 During what period of time did you have 
that percentage interest in Hirsch & Company? 
A I am afraid I'd have to look that up. 


Was it for a long period of time, 10, 20 


No, it increased and decreased. 


So it would be fluctuatina annually? 
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A Pardon me? 

8 It would be fluctuating year by vear, vour 
interest in Hirsch & Company? 

A Well, it would vary because it would depend 
on retirements and admissions. 

@] Talking about retirements, Mr. Hirsch, did 
you ‘ave any pension plan with Hirsch ¢& Company? 

A I beg your pardon? 

Q Did you have any pension arrangement with 
Hirsch & Company? 

A No. 

Q Other than your interest in the profits and 
losses of Hirsch & Company did you receive any 
Salarv? 


A No. 


Q Prior to the time when Mr. Kohns joined youas 


your assistant in Hirsch 5 Company -- 

A * received interest on my capital. 

Q I understand. 

A That goes without saying. 

Q Prior to the time when Mr. Kohns joined 
you at Hirsch 6& Company were you in charae of calculatina 
things like net capital ratios for the exchanae? 


A No. 
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Q But you were familiar with rule 325 of the 
exchange as it changed from year co year during the period 


when you were a senior Partner at Hirsch 5 Company? 


may answer. 


A Well, I couldn't be familiar with aii. if ¢ | 


Q But you were generally familiar with rule 325 
of the exchanae, is that correct? 

A I think I was prudently familiar if I may use 
the term, 

Q You cert>’ ‘'y may. 

Mr. Hirsch, I believe that vou testified in 
the period ahout 1966 or 1967 you heaan to retire fron 
you active activities at Hirsch 5 Company, is that 
correct? 

A Prankly I don't know. 

.) There did come a period of time in which vou 
were less active in Hirsch than you previously had been, 
sisn't there? 

A I tried to make it gradual. 

Q Let's say around 1969 or so what duties 
did you have remaining at Hirsch & Company? 
oe IT attended and chaired most of the meetines 
when I was present in the country. 


@) Did you have any dutieswith reoard to 
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Hirsch & Company's European offices? 

A I visited chem reqularly. 

Q And you tu#iked to the manaqers there znd 
discussed business wit! chem? 

A I talked wich the managers, talked to the 
banks and laroer clients. 

(e) Do you remember, Mr. Hirsch, what vour 
percentage share in the profits and losses of Hirsch & 
Company was in about 1970? 

A Approximately 8 per cent. 

(@) Mr. Hirsch, I would assume that in vour role 
as a senior partner at Hirsch & Company you received 
the profit and loss statements of Hirsch & Company, is 
that correct? | 

A I probably did. 


Do you have any recollection of having 


A Well, they came to my desk. Whether I 
always read them is another question. 
Q But they were there available to you if you 


wanted to see then? 


- 


A They were always available I think. 


Q Mr. Hirsch, we have had exteasive testimony 


at this trial -- 
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A I beg your pardon? 

Q We have had a lot of testimony in this trial 
that 1969 and 1970 weee the first years inthe history 
of Hirsch & Company in which Hirsch suffered operating 
losses. Does that accord with your recollection? 

A That accords with my recollection -- well, 
one might have adefinition of operating losses if I may 
say that. But I believe that to be true in the way I 
understand you to mean. 


.O So would it be fair to say for a commany of 


the age of Hirsch §& Company that this was historically 


a significant event, these losses, wasn't: it? 

A It was. 

o Mr. Hirsch, would it be accurate forme to 
say that since Hirsch was suffering operating losses 
in 1969 and the fist six months of 1979 you personally 
were suffering losses from your profit and loss shares 
in Hirsch & Company, weren't you? 

A Proportionately. 

Q Do you have any recollection as to what 
your share of the operating losses of Hirsch & Comnary 
waS in 1969? 

A Approximately 8 per cent. 


(9) Can you relate that to dollar terms for us, 
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Please? 
A I'd have to refresh ™y memory. 
oO Let me try and refresh your memory. 
IT have in my hands Haskins & Sells Fxhibit 9, which is 
the partnership tax return for Hirsch § Company for 


the calendar year 1969 and I believe here it shews an 


Ordinary income attributable to your interst of 


$239,366.38. Does that refresh your recollection at 
all (handing) ? 
A I see it. 
Q You have no reason to believe that that's 
inaccurate, _ you? 
A It's a matter of interpretation. 
But you -- 


My net change in my equity is not represented 


I understand that. But you have no quarrel 
with my statement -- 
A Certainly not. 
Q -~- that the ord‘ ry income ‘oss attributahle 
to you is shown on this docu..<nt. 
se A That's right. 
(9) Mr. Hirsch, in the year or so prior to your 


transattion with F. 1. duPont, had Hirsch heen having any 
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problems or difficulties in complving with the New York 
Stock Exchange's net capital rule? 

A I think that, if I may say, I think that has all 
been brought out. If you would aqree that I didn't even 
know myself. 

Q You personally were aware of those difficulties 
AT Hirsch with complying with the exchanqe's rules, weren't 
you? 

Not in all respects. 
But in certain respects? 

A In some respects. 


Q Mr. Hirsch, we had some testimony here 


yesterday from Mr. Kohns talking ahout the establishment 


of a negotiating committee at Hirsch & Co. that would 
negotiate any potential merger transaction with 
F. I. duPont. Mr. Kohns said that he believed that there 
was a meeting of the partnership of Hirsch in which it WAS 
decided thatMr. Kohns, Mr. Mundheim and Mr. Framen 
would constitute the membership of the neqotiatina 
committee. Does that fit with your recollection of the 
events? 

is A Yes. 


Qa And were you present at the partnership 


meeting at which it was decided that these three aentlemen 
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would constitute the negotiating committee? 

A As : recéil it. 

Q Do you recall signing any documents having 
to do with the establishment of the negotiating 
committee? 

A I do not. 

Q Mr. Hirsch, what were your personal objectives 
from the potential mercer of Hirsch and another brokerace 
firm? 

A I thought there were hetter opportunities. 

9 You thought that there would be better 
opportunities for whom? 

A For us. For the firm. 

Q How about for Howard Hirsch, did you think 
that there might be anything in it for him? 

A Very frankly, I steered "rery clear of it. 

Q Mr. HIrsch, I believe that you testified on 
page 49 of your deposition that you thought with a 
Potential merger there might be some retirement arranae- 
ments that would be satisfactory to you that would he 
brouchtabout. 

“s Does that refresh your recollection at all 
as to the possibility of whv you personally miaht have 


been interested in the merqer? 
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A It doesn't refresh my memory. I think that, 


if I may say,is obvious. 


9 Let me just read from your deposition on nace 


MR. CAMHY: Objection, your Honor. He has 
conceded the point that she made. There is no reason 
to read the testimony. 

THE COURT: There really idn't. 

MS, LICHSTEIN: Okav. I am having difficulty 
hearing Mr. Hirsch and I haven't been really sure 
that he agreed with what I said. 

ATHE COURT: All right. Mr. Hirsch 
said that the point you made is obvious. 


MS.LICHSTEIN: Oh, okay. 
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Q Mr. Hirsch, after the negotiating committee 
was set up, was it your understanding that the negotiations 
and investigation of F. I. duPont that was aoina to be 


done was going to be done by this neqotiatina committee 


and any employees or other persons whom they miqht 


designate? 

A I am sorry, that's a very long sentence. 
Would you mind restating it? 

Q Not at all. 

Was it your understanding after the neqotiating 
committee had been established thatthe negotiating 
committee and anyone else whom it might designate 
were going to be the people who would do the investiaqation 
of ?. i. duPont? 

i At least them, yes. 

Q Who else? 

A I don't know. 

Q How about your attorneys? Did you have 
any understanding that they were going to play any role 
in investigating FP. I. duPont on your behalf? 

A I think they had a natvral and Proper role. 

Q What attorneys are we talking about? 

There were two attorneys. 


Who were those attorneys? 
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And whose function are not entirely clear 
I don't believe a separation of function. 
Could you tell us the names of those attorneys? 

A Guggenheim & Untermeyer and Proskauer Rose, 
one partner at Proskaver Rose. 

Q What was the name of that Partner? 

A Mr. Fuld. 

Q During the period of time in which the 
negotiating committee of Hirsch 5 Company was conducting 
negotiations of F. I. duPont were you kept aware hy the 
members of the negotiating committee of the 
information that they were coming up with and of the 
status of the negotiations? 

A I believe so. 

Q So would it be accurate for me to say that 
during the period of time in which the negotiations 
were taking place you were having conversations or 
meetings with your copartners in which facts relating 
to the proposed merger were being discussed? 

A On occasion. 

Q On occasion. During this period of time, 
the first six months or so of 1970, were you in the 
United States? 


A Was that the period considered to he the period 
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of the merger? 
Q As far as I understand it. 
A I believe I was. 


Q And were you at times going intoyour office 


at 25 Broadway at Hirsch & Company? 


A 25 Broad Street, correct. 

Q Excuse me, 

A Yes. 

Q And when you were there if you walked into 
Mr. Mundheim and Mr. Kohns in the hall you would have 
discussions with them about the Proposed merqer, is 
that correct? 

A On occasion. 

Q To the best of your knowledge, Mr. Hirsch, 
which partners of Hirsch & Company actively participated 
in investigating F. I. duPont? 

THE COURT: Miss Lichstein, why do we need 
that? Isn't that clear? 

MS. LICHSTEIN: I just want to establish > 
Mr. Hirsch's knowledge of everything that went on, your 
Honor, 

THE COURT: Well, I think Mr. Hirsch has 
indicated his knowledge, that he talked to them at times 


and he was aware of it. 
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MS. LICHSTEIN: Okay. 
THE COURT: Let me suqgest that you have 
made your point. 
MS. LICHSTEIN: Just. one more peripheral 
point. 
THE COURT: All right. 
Q:. Your copartners and emp loyees who had heen 
designated to do this investigation of F. I. -- 
A I heg your pardon? 
9 Your copartners who were doing the investicqation 
of F. I. duPont and the employees: of Hirsch & Company 
such as Mr. Gariboldi, you had no reason to believe 
thatthey weren't absolutely competent to perform the 
job of investiaqating, did you? 
A I have no -- I have considered them competent. 
Q These are people that you had worked with and 
relied on for a number of years, hadn't you? 
A The ones you mentioned, yes. The names you 
mentioned. 
Q At the time of the merger of Hirsch and duPont 
and Glore Forgan in July of 1970, dia you, Mr. Hirsch, know 
that sometime in the prior year F. I. duPont had not 


been in compliance with the exahcnge's net capital rule? 


A I did not. 
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Q Do you remember giving a deposition, pre- 
trial deposition in this case,Mr. Hirsch? Do you 
remember that event, giving a pretrial deposition? 
A I remember a pretrial -- I don't know what 


you are -- 


Q I am just asking you if you recall the event 


of having some testimony taken by mr. Pollack and Mr. 
Brooks and Mr. Hyde outside of court -- 

A In making a disposition, yes. 

2 Iwould like to read, in an attempt to refresh 
your recollection, some questions that Mr. Hyde asked 
of you and answers that you gave on page 183, your Honor. 

"Q I believe you did testify, Mr. Hirsch, 
that you were aware that there had been net capital 
deficiencies. 

"A That had been corrected. 

"9 By duPont? 

"A Yes. 

"0 Prior toyour entering into the meraer? 

"A Yes." 

Does that refresh your recollection? 

A It does refresh it but in the terms of 

your question if I may say it, it didn't apply, 


9] IT am sorry that my question was clumsy, Mr. 
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Hirsch, 

rN You gave a time frame that I didn't r -collect. 

Q Well, let's be perfectly clear here. We are 
talking about your knowledge prior to July 2, 1979, isn't 
that correct? 

A If you say so. 

'@] Did you know the amount of the capital 
deficiency of F. I. duPont during the period of time that 
you said that you knew that they had not been in capital 
compliance? 

A No, I don't recall. 


Q Do you know if the figure was a substantial 


It's a substantial figure and the definition 


is not clear to me if I may say. 


MR. CAMHY: T am sorry, your Honor, I did 


not hear the -- 
THE WITNESS: I did not consider it an 
exhorbitant figure. ‘ 
THE COURT: He said that substantial is not 
clear to him, he did not consider it an exhorbitant 
figure. 
Q Mr. Hirsch, I have a question. How are 


you able to make the determination now that the figure 
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was substantial or insubstantial if you have no recollec- 
tion of the amount of the purported deficiency? 

A That was only a matter of my judoment. And 
the figures published that were readily available. 

Q From whom were these figures readily 
available? 

A I believe I had a number of sources. 

2) Can you name them, please? 

A We were a member of a group known as the 
Wright group which gave some very pertinent figures. 
The order published figures as reauired, statutorially 
required to be eubttanse by firms which appeared in the 
newspapers. 

Q Canyou tell me what kind of information the 
Wright report would furnish you about F. I. duPont 
& Co.? 

A I can't tell you now. 


Q But it is your recollection that there 


was some information in that report about F. I. duPont's 


prior capital violation? 
7 No, that wouldn't appear, but the size 
of the business one could judge. 


Q Sir, are yo. saying that -- 
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A The capital requirement -- 

Q ~~ that if someone aave you a fiqure of say 
$6 million you, Howard Hirsch, would make your own 
judeiniik-as to whether that was a substantial fiaure 
in comparison to the size of a Proposed merger firm? 

A It would be an impression. 

Q Your impression? 


My impression. 


Q As of the time of the mercer, July 2, 1970, 


did you know that F. I. duPont was havina problems with 
fails? 

A I did. 

Q Who told you so, Mr. Hirsch? 

A I may ask whether the problem was hiachly 
siqnificant or not. 

0 Well, let's see if you can answer my question 
first. Who do you remember having told you that F. I. 
duPont was having pro’.lems with fails to deliver and 
fails to receive prior to July 2, 1979? 

A I knew that, yes. 

0 You knew that. 

Yes. 
IT am asking you how you knew. 


I beg your pardon? 


Hirsch-cross 


Q I am asking you how yov knew that. 


A I believe we were informed. 


ce) Do you remember having received reports that. 


the back office at Hirsch was aware of the fail situation 


at F. 


I. duPont? 


~~ 


A. Pardon me? 


Q Do you remember having anyone at Hirsch 


report to you that your back office at Hirsch was aware 


of tis problem with regard to fails at F, I. duPont? 


I don't believe, if I may say it, that they had any idea 


of their enormity. 


Q Did you have any idea, Mr. Hirsch, as to the 


size of the fails to deliver and fails to receive at F. I. 


is duPont? 


y A _ I think I have subsequent knowledae. 


A If I understand the question, I do. But 


Q But did you have any knowledce on or before 
al July 2, 1970,-as to the size? 
- A No. 
* (9) But you could have asked, couldn't you? 
- A I could have. 
23 
Q But you didn't. 
” A I found no -- I know of no reason why I 
ys) 


personally should have. 


» 
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Q You trusted that if this factor were 
significant to the people who were actively involved in 
the investigation of F. I. duPont that they would have 
asked, right? 

A Yes. 

OG  . te that correct? On or before July 3, 
1970, Mr. Hirsch, were you aware of securities count 
differences at F. I. duPont? 

A Not to the degree that cbanani iad. 

Q I think that I: could get a yes or a no. 
Were you aware there were problems with securities count 
differences at F. I. duPont? 

THE COURT: He said no to the degree that 

transpired, which means that he «as aware of them, Miss 
Lichstein. 


MS. LICHSTEIN: Okay. 


e) From whom did you find thisinformation out, 


Mr. Hirsch? 
, A From many sources subsequent to the mercer. 
9) tae interested in information that you had 
prior to the merger, Mr. Hirsch. 
A You mean prior tothe merger. Well, would 
‘you repeat it? I mean, I may have missed the exact 


meaning. 


Hirsch-cross 1060 

Q You were aware that there were Problems 
with securities count differences? 

A Yes, 

Q At F. I. duPont prior to July 2, 1970, 
weren't you? 

A As stated. 

Q And I am asking you if you, prior to July 
2, 1970, knew the size of these securities count differences 

A No. 

Q Did you know Whether the figures were 
substantial figures or not? 

A No. 

9 Mr. HIrsch, on your deposition testimony I 


would like to read you some questions and answers from 


Page 22. IT am going to read a few prior questions just to 


put it in context: 

"Q Were you aware of count differences prior to 
the time that you acquired your limited partnership 
interest in duPont? 

"A I recall it, yes. 

"Q Can you eee the discussion you had 
with Mr. Mundheim on the subject of account differences? 


"A Not specifically, yes. 


“° fan yau recall the sense of the discussion? 


Hirsch-cross 
Yes. 
Please describe it. 
That they were substantial." 


Does that refresh your recollection, Mr. 


I believe I, I hope I gave that impression. 


MR. CAMHY: He corrected this. Does 
your copy indicate a correction? 

MS. LICHSTEIN: Not really, no. If your 
copy has a correction by Mr. Hirsch, why don't you 
put it in ? 

MR. CAMHY: | That they were substantial 
in an absolute sense as compared with Hirsch & Company, 
but not inc.dinate for a firm the size of duPont. 

Q Do you recall having written that into 
your deposition testimony, Mr. Hirsch? 

A Yes. 

Q The sentence Mr. Camhy just read? 

A If I may say more than just ves or no, I 
meant to nee that, that they were not of serious 
dimension as far as I knew. 

Q But in order for you to make the determination 
as to whether they were of a serious nature or not you 


had to know the size, didn't you, Mr. Hirsch? 
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Probably you are correct, in an absolute 


Q Mr. Hirsch, during the first period of 
merger necotiations with F. I. duPont did you farm 


an opinion as to the advisability of the proposed merger? 


A Not beyond what I have already stated. 


0 Would it he correct for me to say that you 
were somewhat oprosed to the merger at that time? 
A I-thought there were hetter opportunities. 
(9) Were —— these better opportunities 
available? 
A I believe so. 
fa) Can you tell me what the best opportunities 
that were available were, please? 
A A return to some people whom we had already 
heen in neqotiation with. 
fe) Who, for instance? 
THE COURT: I don't really think we need to 
go into this. 
MR. LICHSTEIN: Okay, your Honor. 
° Just oné more question -- 
A We also had offers of substantial capital at 
exhorbitant terms. 


9 Did you discuss your thouqhts that there 
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were other opportunities which would be better for 
Hirsch & Company than the proposed merger with F. I. 
duPont, with Mr. Kohns and with Mr. Mundheim? 
7 MR. CAMHY: May we have the question read 
again, please, your Honor? 
THE COURT: Yes. 

A I thought it possible. 

Q But did you ever convey your thoughts to 
either Mr. Kohns or to Mr. Mundheim? 

A I don't believe I did. 

Q You kept them all to yourself? 

A I didn‘t consider it to be my function 


upon my retirement. 


Q Did you chanqe your attitude with regard to 


the advisability of the merger with regard to the 
second series of merger talks? 
A I acquiesced. It was always acquiescence. 
Q After July 2, 1970, Mr. Hirsch, you became 
a limited partner at duPont Glore Forgan, didn't you? 
A Yes. 
Q And you were to receive an office from 
duPont Glore Forgan, is that correct?-= 


A Yes. 


Q And am I correct in stating that you were to 
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receive $25,000 per year commencing as of July 2, 1970, 
is that correct? 

A Yes. 

Q Were you ve receive any other remuneration 
from duPont Glore Forgan? 

A An office and s senior partner's office in 
the main office of the organization and a secretary, 
secretarial service. 

Q Mr. Hirsch, I believe that you were in the 
courtroom yesterday -- 

A I beg your pardon? 

Q You were in the courtroom yesterday, weren't 


you for a good part of the day and you heard Mr. Kohns' 


testimony? 


os Yes -- no, not -- no, I wasn't here yesterday -- 

oh, yes, I was. 

Q Okay. . I believe that there was a document 
introduced into evidence eedhantny <niieh showed that 
Messrs Kohns, Mundheim and Hirsch were to jointly 
receive rights to 2.5 per cent of the profits and 
losses of duPont Glore Forgan. Does that refresh your 
recollection? Do you remember that? 

A It was one -- 


THE COURT: Miss Lichstein, that's in the 
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agreement. 

MS. LICHSTEIN: I just want to be sure that 
Mr. HIrsch was aware of what he was qetting from duPont 
Glore Forgan, your Honor. 

THE COURT: Well, the acreement is in evidence 
and he is a signatory. 

7 MS. LICHSTEIN: Okay. 
Q Prior to July 2, 1970, Mr. Hirsch, did you 

have any conversations or communications with anyone 


atthe New York Stock Exchange regarding the Proposed 


transaction betwean Hirsch and duPont Glore 


Forgan? And I am going toexclude mr. Fraiman from that 
question. 

A No. 

Q You had no such conversations. — 

Mr. Hirsch, I am going to show shes a document 
which we have premarked as New York Stock Fxchange 
Exhibit 0 and ask you if you can identify the siqnature 
on the last pageas being your own (handing). 

A It's my signature, yes. 
Q Do you recall signing it on or about the 
date which it bears? 


A I beq your pardon? 


9 Do you recall siqning it on or about the date 
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which it bears which is July 1, 1970? 


A I believe so. 


Q Do you recall where you siaqned it? 


A I do not. 
Q Did you sign it in the presence of the 
notary public whose name appears on this last page of the 
document? 
A That was my secretary. 
re) Did you sign this document in her presence? 
A I must have. 

Q Mr. Hirsch, did you supply the information 
personally that is filled in the blanks of this document? 
A I believe it was largely collected from — 

either my records or the stock exchange records by my 
secretary, by Miss Lillian Morin. 

Q I want to show you the original of a 
document which was introduced into evidence yesterday 
as New York Stock Exchange Exhibit JJ. It has a cover 
letter from Mr. Kohns on it. _Do you recall having 
received this cover letter from Mr. Kohns, and a blank 
application form attached (handing). 

A I don't recall receiving it. 

Q You don't recall receiving it? 


No. But it looks as though -- evidently it's 
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a skeleton -- : 

Q Is any of the handwriting on he document 
entitled New York Stock Exchange, which is attached to 
Exhibit JJ your handwriting, Mr. Hirsch? 

A A good deal of it, yes. 

Q Can you identi fy any handwriting on the docu- 
ment that's not yours? 

A This here (indicating). 

Q You are saying that the sciniaiil to No. 2A 
is not in your handwriting? 

A Yes. This is not. 

fe) And you are saying that 2B is not in your 


handwriting? 


A Well, this isn't my handwriting. Partially 


my handwriting. Than there is some shorthand there, 
whatever that means. 

Q You don't write shorthand, Mr. Hirsch? 

A No. 

Q So I think that what you are saying to me is 
some of the handwriting on this document is yours and some 
of it ten’t. Would that be fair to say? 

A .It would be fair to say. 

Q Can you identify the handwriting on this 


document that is not in your handwriting? 
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A I think I can identify what is not my hand- 
writing. 
Q Well, do you know whose handwriting it is 
if it's not your handwriting? 
A No. 
.@] You have no idea? 


A I am not too sure. 


'@] The handwriting that isnot your handwriting 


you have no idea whatsoever whose handwriting it is? 

A It looks to me as though there were two or 
three handwritings on there. 

Q And you can't identify any: of them? 

A I can identify my own. 

0 Mr. Hirsch, the typed form thatvou have 
in front of you, New York Stock Exchange Exhibit 9, did 
you read that before you signed it? 

A “I beg your pardon? 

fe] Did you read the typed form after it was 
completed? NewYork Stock Exchange Exhibit 0, did you 
read the entire document before you signed it? 

A I believe so. 

Q Do you know of any statements in this document, 
Mr. Hirsch, New York Stock Exchange Exhibit 0, which are 


inaccurate? 


Crmerrtscen: MIETeIrT CruiIeT stenerrec’ 11¢ COW TIWICR 


2179a 


Hirsch-cross 1069 
A I couldn't point them out at this time. 
Q I draw your attention to the box on page 4 
ofthe agreement which is labeled "Important." 
A Yes. 
‘@] Mr. Hirsch, the second sentence of it reads: 


"I have made an investigation of such member 


orgavization and its Partners, officers, directors and 


stockholders as I deemed necessary and appropriate under the 
circumstances, including an examination of the latest 
certified audit by Haskins ¢ Sells dated September 30, 
1969, and a recent computation of net capital prepared by 
the member organization dated March ak, 1970," 
Was that a true statement when yau made it, 
Mr. Hirsch? 
A I believed it was true at the time. 
MS. LICHSTEIN: I would like to offer Stock 
Exchange Exhibit 0 into evidence. 
MR. CAMHY: No objection. 
(Defendant New York Stock Exchange Exhibit 
Q was received in evidence) 
(9) Just a little bit more, Mr. Hirsch. 
How soon after July 2, 1970, did yeu come to 
realize that everything wasn't the way you perhaps would 


have liked it to have been at duPont Glore Forqan? 
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Only too soon. 
A day, a week? 

A I can't tell you. 

Q Would it be accurate for me to Say at least 
by the fall of 1970 you had some such awareness? 

A Oh, yes. Long before. 

Q During that period of time did you ever 
consult an attorney about your feelings about the arranae- 
ment that you entered into with duPont Glore Forgan? 

A I believe I did. 

Q You believe that you did. 

Mr. Camhy introduced into evidence previously 
I believe a letter dated December 3, 1970 from yourself 
to duPont Clore Forgan indicating that you intended 
to withdraw as a limited partner of duPont Glore 


Forgan. 


Do you recall having sentand signed that 


letter? 

A Yes. 

Q And would it be correct for me to say 
that subsequently you entered into a subordination 
agreement with duPont Glore Porgan, is that correct? 

A Yes. 


9 And pursuant to that subordination agreement 
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you received $100,000 i: payment from duPont Glore 
Porgan, is that correct? 

A Yes. 


MS. LICHSTEIN: I have no further questions. 


THE WITNESS: Did you say subsequent to the -- 


was the word subsequent to my signing? 
MS. LICHSTEIN: Subsequent to your signing 
the subordination agreement you received $100,000? 


THE WITNESS: That was the wor’ you used, 


MS. LICHSTEIN: Okay. 
CROSS -EXAMINATION 
BY MR. HYDE: 

Q Mr. Hirsch, you were aware in 1970, wereyou 
not, that memher firms of the New York Stock Exchanage 
broker-dealers registered with the Securities and Exchange 
Commission were required to file answers to financial 
questionnaire audited by independent outside brokers? 

A I did, yes. 

f@) Were you aware that they were also reauired 
to file a computation of the net capital for purposes of 
rule 325 of the New York Stock Exchange? 

A I believe so. 


Q Were you also aware of the fact that in 
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connection with the annual suprise avdit the auditors 
were required to file 4 report with respect to any 
material inadequacies they might encounter in the firs 
accounting system internal accounting control and 
procedures for safequarding securiti:s3? 

A Yes. 

Q You were aware, were you not, in the spring 
of 1970 at the time of the merger negotiations with 
duPont that duPont was having capital difficulties? 

A Yes. 

Q In other words, you knew tat they needed 
more capital, did you not? 

A Yes. 

Q And I believe you testified that you knew 


at that time that. they had a capital deficiency within 


the preceding year, did you not? 


A I believe s:.ortly before our entry. 

Q Entry into tne merger? 

A Into the merger. 

Q That fact was brought to vour attention, to 
the best of your recollection? 

A I believe that was the only cne I was 
familiar with that I knew at that time. 


Q When you say the only one, what do you mean? 
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A Pardon me? 

0 Iam sorry, I didn't understand the meanina 
of what you said. 

A Well, I didn't know -- probably the answer is 
yes to what vou seid. 

ce) To the best of. your recollection Prior to the 
merger you knew that duPont had had a net capital 
deficiency within the preceding year? 

A Yes. A net capital deficiency? I don't 
know what the term net Capital deficiency means. You 
mean -- 


ra) They were in deficit of the minimum reaniread 


by the New York Stock Exchange pursuant to rule 225? 


A Yes. 

MR. CAMHY: I object, your Honor. Would 
somebody take pains to explain this to him in terms of 
violation of the rule and not this leqal lanenace which is 
being sent to him? 

MR. HYDE: Yes, let me do that. 

9 Mr. Hirsch, do you recal) ha'na shown hy 
me on your deposition a copy of an exhibit which has 
been marked here as Plaintiffs! Eryhibt' 109, the 


memorandum computing net capital, heing asked the enestion, 


"Mr. Hirsch, if I might direct your attention to the second 
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page of Haskins & Sells Exhibit ¢," 

Now, Plaintiffs' Fxhibit 109,"particularly 
the line reading "Net capital and deficit of minimum 
required by New York Stock Exchange pursuant to rule 325, ' 
the fiqure appearing there, $6,827,000, and ask von if that 
fiqure was known to you prior to wur entry into the meraer 
between Hirsch and Francis I. duPont. 

"A I don't know if that figure was known to 
me but I knew that they were in need of capital. 

"a Nid you know that at some time, at some point 
in time prior to the merqer between Hirsch and duPont, 
duPont had heen in deficit? 

"A Would you say -- 

es Under the net capital renwiedients of the New 
York Steck Exchange? 

“A I believe so." 

Does that refresh vwur recollection that you 
knew duPont had been in deficit under the requirements 
of the New York Stock Exchange? 

A Under the then existing requirements, ves. 

MR. CAMHY: May I hear the answer, please. 
Which were variable. 
THE COURT: Of the then existine requirements. 


Were you also aware prior to the mercer, Mr. 
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Hirsch, that duPont had back office nroblems? 
A Yes. 
fe) From whom did you learn -- 

THE COURT: Mr. Hyde, he has testified ahout 
that. Miss Lichstein brought that out. Why do we 
have to go over this again? 

MR. HYDE: Your Honor, I want to find out 
from whom he learned that. 

QO From whom did you learn that duPont had 
back office problems? 

A I believe from my partners. 

.@) - Anyone else? 

A Possibly. 

fe) Possibly whom? 

A Possibly from other sources, hut I don't 


recall which. 


' 
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redirect 
Q Do you recall being asked at your deposition 


at page 24; 
“Q Who reported to you about the existence of 


the back office probtem .at Francis I. duPont & Co.? 


Do you recall giving that testimony at your 


"A Essentially my partners and Haskins & Sells,“ | 
deposition? | 
| 


A I don't recali Haskins & Sells reported it to me. 


I think it mst have been from one of the documents perhaps | 


that you referreg to. 


Q In any event you were aware of the fact? 


A Yes, 


MR. POLLACK: No questions, your Honor, 
REDIRECT EXAMINATION 


BY MR. CAMHY: 


| 
| 
MR. HYDE: I have no further questions. ' | 


Q Mr. Hirsch, the date of the merger was July 2, 1970, 
I thought Ir heara you say on cross-exanination when you were 


asked when did you first become aware that you had not 


bad and you were asked whether you were aware of it in July 


of 1970 I thought I heara you say long before that, 
A No. 


THE COURT: No, the question was by the fall, 


gotten a good deal, that you had gotten into something 
‘ ; 
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he said by that time, 
MR. CAMHY: By the fall. 
THE COURT: Yes. 
MR. CAMHY: Excuse me. Thank you. 
I think my first answer was not long thereafter. 
THE COURT: Yes. 
Q Mr. Hirsch, at what point in time in relation 
to your negotiations did you become aware that -- 
MR. CAMHY: Strike that. 


Q I have heard yru tesiify that duPont was in need 


of capital and was in capital deficiency. Can you fix the 


time that you understood that it had been in capital 
deficiency? 

A I think it was a brief time, before or during our 
negotiations. 

Q And did you understand that it had been corrected? 

A I understood it had been corrected. 

Q Were you of the belief that the deficiency was 
substantial in terms of the size of the duPont firm? 

“THE COURT: He elready testified to that. I 
understand his testimony on that point. 
ms MR. CAMHY: Thank you. 


Q Mr. Hirsch, had you ever been made aware of the 


fact that duPont had satisfied capital deficiencies of 
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approximately six million dollars the previous December 


by selling securities out of long difference accounts? 

MS. LICHTSTEIN: I object, your Honor, it is beyon 
the scope of cross-examination. 

MR. HYDE: It was asked on the direct, your Honor. 

MR. CAMHY: I thought I had missed it. If r did 
I withdraw it. 

THE COURT: I don’t see any need for that kina 
of question anyway. 

MR. CAMHY: Thank. you. 

THE COURT: Is that all? 

MR. CAMHY: I have nothing further, your Honor. 

MS. LICHTSTBIN: I have no further questions, your 
Honor. 

THE COURT: All right. Thank you very much Mr. Hirse 
you may step down. 

(Witness excused) 

MR. CAMHY: May I have Mr. Lill for just three or 
four questions. 

| MR. HYDE: Your Honor, may I inquire of counsel 
as to the purpose of recalling Mr. Lill? 
Ks MR. CAMHY: To question him on certain auditing 

standards in connection with the issuance of his opinion whic 


he beliebed to be applicable to himself at the time he perfo 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOI: 


a 


mh4 
his services. 
MR. HYDE: I don'tknow if this raises any issue 
that could not have been explored in the first instance, 
THE COURT: Auditing standards? All right, I 
think I will allow it in order to find out what you have 


on your mind. 


EDWARD J. LIL L,recalled. 
BY MR. CAMBY: 

Q Mr. Lill, have you ever heard it said that 
Rule 325 ratio is 
of the firm? 

A Directly concerned? No, sir. 

Or that it affects going concern value? 

A It could if certain people take action with respect 
to a Rule 325 violation. ‘There have been firms in and out 
of capital violation frequently that continue in business. 
So that by itself does not affect going concern. 


Q Have you ever heard the proposition stated that 


a violation of the applicable net capital rules as of the 


audit date requires footnote disclosure and may require 
the “independent public accountant to qualify his opinion 
because of going concern considerations? 


A Yes, sir. 
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Q Did you consider that principle applicable to you 
at that time? 

A We considered the principle and that is why we 
put the attachments On the Rule 325 computation, 

Q Secondly, the sentence “However, there may be 
situations in, which the capital deficiency is corrected 
prior to the issuance of the independent public accountant 's 
report. In these circumstances footnote disclosure may be 


adequate, * 


| 

A Yes, sir. I am familiar with that. | 
Q Do you consider that a standard that applied to | 

you at the time? | | 

Computation was filed with the questionnaire. The questionna 

has as an integral part now during this period of time the 

entire capital computation. At the time that audit quide was 

written, and I might mention 1 was part author of the guide, 


My name is on the front and at the time that was written 


a 325 computation was not known to be applicable or known 


A That is why the -- yes, that is why the Capital 


to be a requirement. That has been in edit form for seven 
years, sir, 

“Q Are you saying that the principles in this book 
were applicable at the time you did this audit? 


A Yes. The disclosure requirements were required 
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and a disclosure in the form of a Rule 325 computation 
in its entirety was considered more adequate than just 
a footnote. 

Q Yes, but Mr. Lill, the computation in its entirety 
doesn't go to the public. 

A The questionnaire and the 325 as filed « ‘th the 
regulators and it is available to the public, sir, 

Q Mr. Lill, you testified thac you did not know of 
your own knowledge whether or not it was available to the 


public, 


A The questionnaire is available to the public. 


|g 
The Rule 325 that was filed was not filed as a confidential | 
document. | Py 
Q Well, are you saying that this Rule 325 was | 
available in Washington, D.C.? | 
A Or in the regional office. | 7 
Q Didn't you testify that the Only reason you sent 
it was because you got some kind of a memorandum; request 
or a call from the SEC to send one down after you had sent 
the questionnaire? 
A It had become a requirement, a verbal requirement 
and I believe my testimony stated that it was during ‘69 that 
that requirement came into being. 


Q How many copies did you send? 
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A I believe we filed two cppies with the regional 
office. I would have to check the transmittal letters. 
Q And that would be the place where somebody would 
have to find them, is that correct? 
A That is where they have to avail themselves of the 
documents, yes. : 
Q But they wouldn't see a footnote to your opinion 
in any way? . 
A A footnote to our opinion? 
That's right. 
A footnote to the financial statement? 
That's right. 


No, sir. Not necessarily, 


MR. CAMHY: Your Honor, if 1 may I would like 


to mark the book, just a page and the paragraph, only that 
feragraph -- 
THE WITNESS: I think the paragraph has to be 

read in the entire context of the disclosure. 

Q Well, you tell me how much you think is appropriate 
Mr. Lill (handing). 

A I would think that entire portion (indicating) . 
"9 All right, why don't we just put a-- 
A Because the substance of the paragraph addresses 


itself to the answers to the financial questionnaire and 
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all of the information that goes with it. 

MR. CAMHY: Your Honor, I offer as plaintiffs' 
next numbered exhibit -- 

THE CLERK: 263, 

MR. CAMHY: -- 263 a page of a book entitled 
Industry Audit Guide, Audits of Brokers and Dealers in 
Securities, prepared by the Committee on Stock Brokerage 
Auditing. 

THE COURT: What is the number of the page? 

MR. CAMHY: ve page is page 104. And let the 


record indicate that there were several prominent editors 


among one of which was Mr. Edward J. Ill. 


MR. HYDE: No objection. 

MR. BROOKS: No objection. 

(Plaintiffs' Exhibit 263 received in evidence.) 

MR. BROOKS: May I ask if this is cffered against 
the New York Stock Exchange? 

MR. CAMHY: No, it is only offered as against 
Haskins & Sells. 
BY MR. CAMHY: 

Q Now you testified that you believe you met the 

substance of the applicable standard by adding the proof 
of the additional capital that came in, is that correct? 


A By adding the disclosure of the information, sir. 
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Q Would you have issued a clean opinion, that is 
the opinion that went on the public balance sheet that 
went to the public, would you have issued that Opinion if 
that capital had not come in? 

A I would have considered all of the attending 
circumstances-but I did not face the question at the time, 

Q Well, my question is if that capital had not been 
received would you have issued the opinion? 

A Probably not, although it is very difficult to 
answer because I would have then had the obligation to go 
further into the Henini of this going concern question. 

Q And did you consider it your job and your pro- 
fessional obligation to satisfy yourself that the capital 
did come in and not merely being told that it had come in? 

A Yes. As a matter of fact I believe a letter report 
was issued to that extent. 

Q If subsequent to your opinion you had found out 
that you had been misinformed and that the capital had not 


come in from those sources would you have under your concept 


| 
of your professional obligations withdrawn your opinion? | 
| 


THE COURT: What is the basis of -- there is no basis‘ 
. : | 
for that question at all, 

MR. CAMHY: Your Honor, I am stating it hopatheeteesl | 


so I can then proceed to another set of facts which I am sure 
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THE COURT: There is no foundation for that 


question. 


the witness can handle himself, 


Q If subsequent to the issuance of your -- are you 
aware of a rv1., th says that if subsequent to the pent 
of your opinion , ou find a fact as at the audit date which oh 
did not know and which materially affects your opinion you | 
| 


are required to withdraw your opinion, or you should consider 


A If I learn something subsequent to my opinion -- 


withdrawing your cpinion? 

Q Yes. | 

A ~~ and as the literature reads 1 do not have an | 
obligation to search for it but I do learn something — | 
subsequent to my opinien that would make the financial | 
statements as of the audit date materially migleading 1 would | 
then have to consider my spinion. And in this case I learned | 
of nothing that made the financial statements ag of the mens: 
Gate uisleading, As a matter of fact the information in 


| 
the financial statement has not been challenged at a1* und | 
I to this day don't now that there was anything mis . eading | 


in that financial statement, 


inherent in either being in or out of violation of 325 does 


“9 I gather you feel that the going concern value | 
not impact the public financial stateme ? | 
| 
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Why a you say the public financial statement-- 

Q The financial statement. 

A There was, no assertion that came to my attention 
that the firm hed a capital violation as of the audit date 
which had not been corrected as of tie opinion date. 

Q Is that your testimony? 


A Yes, sir. 


Q Thank you. I have nothing further. 
A 


As a matter of fact, in the initial examination I 
believe you and I got into a discussion as to whether that 
8.1 million was an ad@itional charge as of the audit date. 

Q That's right. 

A And it was my belief that it was not as of the 
audit date. 

Q . I remember very well. 

A And there is full recognition that the stock ex- 
change makes several computat’ons none of which were cén- 
sidered official. 

Q I think we both recall that you said it wave net as 
at the audit date and T tried to suqgest that it was. 

A Yes. , 

MR. CAMHY: Thank you, nothing archer. 


THE COURT: All right, we will take a ten-minute 
(Recess) 
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MR. HYDE: I have no questions, your Honor. 


MR. CAMHY: TI have nothing further of the witness. 
THE COURT: All right. 


MR. BROOKS: No questions of Mr. Lill. 


(Witness excused) 


MR. CAMHY: Two further matters, your Honor. 


One, we have produced evidence that the Perot group in 
control of the successor company and the partnership of 
the then company and corporation disclaim this obligation. 


£ would like to makea short statement based on my own 


knowledge of what followed that in respect of litigation 
in the state court and then if counsel feels that statement iy 
4s incompetent or inappropriate Maybe there is some other way 
I have to prove it but if they have no objection to it 


we could save a lot of time. May I make that statement? 


THE COURT: Well, it would appear to me that we 
would all save a lot of time if you can make such a statement 


it a part of the record. 


MR. CAMHY: I would be most glad to try that, 


your Honor, but I couldn't do it this afternoon. I 


| 

| 

if you would write out and have it ayreed to and filed, make | 
assume | | 


I have the court's permission to do so after I rest. The 


2 


only other item is something I brought up yesterday, your 


Honor, and that has to do with certain testimony. I will not 
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call an expert accountant. The only problem I see in 
respect of expert testimony is if the court rules certain 
ways on the question of damages it may be 1 will need 


an expert witness on the issue of damages and damages only. 


And the court hasn't ruled yet on liability, fr suggest 
that if the court does rule on liability and then feels 
that there is a missing piece in damages. for lack of 

an expert witness I would be prepared to call him. If the 
court wants that done now 1 request that I be given until 


next week to do so. 


As I understand the case I feel I don't need such a a 
| 


THE COURT: Well, I think — let me put it this ways 

I think I have indicated to a1 counsel that rx wanted this | 
matter, any proof that you have in this case, I am nik going | 
to have any of it hanging around anywhere, I want all'the | 
proof that is supposed to be put in by everybody that they 
think they will need. rt does appear to me that I can't | 
advise you on the question of damages. it does appear 
to me that if you think that testimony can be done next | 
week, and since we are now at the point of liability, it | | 
is agreeable to me in any event. | 
. MR. CAMHY: That I produce an expert next week, | 


THE COURT: If you feel it ie necessary. I can't 


tell you to produce him or not produce him. If you feel thgt 
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on the question of damages it is necessary then you can do 
that next week. 

MR. CAMHY: Thank you, your Honor. With that 
understanding I rest. : 

THE COURT: All right. Well, there are two 


matters open, and aside from that you rest. All right. 


| 
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Gentlemen, what is the problem? 

MR. POLLACK: Your Honor, there seems to be 
some uncertainty among ‘counsel in this respects I had asked . 
Mr. Brooks and Mr. Hyde since I understood that they were 
not planning to offer evidence on the cross Claims whether 
I might address myself te the court on motions specifically 
and only to the cross claims first before they made their 
motions. However, I take it from their hesitancy that the 
reason for it is that they plan ‘ei make their motions before 
they rest, and if that is so I would defer to them on their 
motions. I would ask that if possible we be heard today 
on our motions with respect to the cross clains. 

THE courT: All right, I will hear the motions. 


And I am going to suggest that you make your motions for the 


Brifish system because as a matter of fact it would appear 


to me that I would be in a better position to give my 


| 
i 
| 
record. This is a time when I frankly wish we had the | 


impressions of this case to make a decision now. I think you 
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had better make you.’ motions then r will tell you my 
thinking. 


MR. POLLACK: [rf your Honor pleases, miy I raise 
the possibility of a decision now to be followed by 
briefing and-- 


THE COURT: Well, I will have to find out, as far 


as you are concerned * have to find out from the defendants 


whether they are geing «oc introduce any evidence, rf they 


are not going to intyndace any evidence and it appears to me 


that clearly no case as far as I know has as yet been made-- 


ee cee = ere 


MR. POLLACK: I agree and it is my understanding-- 


THE COURT: And if they are not going to present 


any evidence and make that representation then I am prepared 


pursuant to any motion that you make, to rule on that motion 


are not going to -- 


THE COUPT: Well, let me hear it from the horse's 


mouth. 


MR. POLLACY; It ig my understanding that they: -- | 
i 
| 

MR. BROOKS: We plan to introduce no evidence that | 


would relate to the cross claims against mr. Pollack's clients! 


THE CUURT: All right. 


WR. HYDE: We rest on the Plaincif:6' case in that 


respect, your Honor. Our position js thar ns 


made out either by the plaintire 


| 
Case has been | 
or by ourselves which would 

{ 
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2 justify judgment on the cross Claims. If however, yur Honor 


? feels that the plaintiff has made out a case against Haskins 
4 & Sells our position is tha that same record ana those 

5 | same findings would give rise to liability for contribution 
6 with respect to the cross claims, 

7 THE COURT: Well, I don't agree with that. I don't 
8 


agree with that position at all. 


9 MR. HYDE: That is our position, ! our Honor, | 
10 THE COURT: And I -- | 
11 MR. HYDE: Our position if I may sharper, it | 
12 slightly, your Honor, is this: The evidence in the case 
presented by the plaintiff, of cours.:at this etage 

2g it is hard because we haven't heard just wh2i: tne plaintiff | 
15 contends, hut apparently he is contending that kia tees | 
16 certain misrepresentations and omissions made to hin |) 
. connection -- made to then in connection with the merger, ' | 
1B Our position is that if there were to be any liability im- | | 
19 posed upon the accountants for these alleged niscepresontations 
” and omissions the partnership and the individua? p:.tners | 
” who. hee been named here would be the é@s who would be 
= primarily responsible for the disclosure and for the 

g * omigsions. And in that situation the accountants would be 
a 
25 


to your Honor, for a contribution from those other paittes. 


entitled under. the cases, which I am prepared to brief 
| 
| 
) 
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All right. It is my view, and I doubt 


é THE COURT 
3 that it is going to be changed, that the Plaintiffs' case 


against Haskins & Sells is something entirely apart from 


it is presented today in regard to that and you intend to 
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Haskins & Sells cross Claims against these defendants, 

6 MR. HYDE: I don't believe it is, your Honor. 

U I think it is one and the same case, 

* THE COURT: All right, I heard your statement 

’ Mr. Hyde, and I would ‘appreciate your allowing me.to finish. 

> MR. HYDE: I'm sorry, your Honor, 

ul THE CCRT: Ag I undérstand the Plaintiffs' claim | 

- the plaintiff is Claiming that certain information which | 

” the accountants knew was not disclosed and that somehow | 

“ there is a unty to disclose, There is no claim that the | 
” firm, the F.I, duPont firm gave the accountants any misin- | 
™ formation or gave the plaintiffs any misinformation. As ) | 

“ Matter of fact thetestimony is that they gave them wecrento 

. or withheld any information. The testimony is that the | 

” Plaintiffs eerie everything they asked for and they have 

° presented no evidence indicating that they have any Claim | 

= on misinformation. Therefore ag far as the plaintiffs’ case | 
as is concerned to that extent I think it is different, and 

from_ yours, from the Plaintiffs' case against you. So that | 
ss I can't accept the fact that if you rest on the evidence as | 
25 | 


1094 
mhis 


Present no evidence of ény withholding on the part of the 
partnership then r am prepared to dismiss the Cross claim 
against the defendants certainly insofar as the New York 
Stock Exchange is concerned it concedes that it has no case 
and so it is dismissed as to the cross clain. But the reason 
I am making this statement is I just don't want you to 
misunderstand my views On the matter, I don't accept your 
view of the cese, 

MR. HYDE: I won't Prolong the argument;,your Honor. 
I believe I have made my position clear and r think that 
the cases would support our position that if there was 
a dut: on Haskins «& Sells to disclose financials of the 
firm such as the fact that the firm was in deficit of 
its net capital in September of 1969, if there was a duty 
upon us te disclose the fact that something improper 
occurred with respect to the liquidation of the longs, that 


that duty also by operation of law without any additional 


and that we would be entitled in that situation under the 
authorities to a contribution, 


THE COURT: All right. 


‘ 
evidence rested upon the firm and the individual partners | 


MR. POLLACK: Your Honor, our position will be 
and is that there is not a scintilla of evidence that the 


firm or Mr. Speicher or either of them was a tort feasor much 
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less a joint tort feasor and that in view of the fact that 
Mr. Hyde has said he will adduce no evidence on his cross 
Claims other than as has been offered by the plaintiffs 
and that Mr. Brooks has conceded that they will not do so 
either I respectfully move for the dismiseal of all 
cross claims against Milton A. Speicher, againet Francis 
I. duPont & <o. and against F.I. duPont Glore Porgan & 
Co. 

THE COURT: All right, the motion is granted, 

MR. POLLACK: Thank you very much, your Honor. 

THE COURT: All right now, Mr. Brooks or Mr. Hyde. 

MR. HYDE: Your Honor, on behalf of the defendant 
Haskins & Sells I move at this time to dismiss all of the 
complaint pursueat to Rule 41-B of the Civil Rules. =I am 
prepared to argue the point if your Honor wishes to hear 
argument. 

THE COURT: Not really. I think I merely wanted 
your motion on the record to protect the record. 

MR. BROOKS: Your Honor, on behalf of defendant 
New York Stock Exchange I move under Rule 41-B to dismiss 
the case of all plaintiffs against the exchange on the ground 
that’ on the facts and the lew plaintiffs are entitled to no 


relief against the exchange, 


THE COURT: Well, I will tell you gentlemen my view | 
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on the matter. I have serious doubt that I am going to chang 
my present impression of the record insofar as the New York 
Stock Exchange is concerned. I don't believe that what I 
have heard in the testimony yet that any case has been made 
against the New York Stock Exchange. I think however 

Mr. Brooks, since your case is only going to be 45 minutes 
and since this case is going to be appealed that out of 
prudence for all parties to save our being here at some 
other time that you ought to put on your case nonetheless. 
Insofar as the Haskins © Sells, I am not as clear in my 
mind that no case has be«n made. Prankly my impression is, 
perhaps not, but I don't know, I am not sure what duty 

or responsibility really that Haskins & Sells owed to the 


plaintiff. Thereis some testimony from Mr. Petrillo who 


far as the stock exchange is concerned as far es I hear 


the evidence it is clear that the stock exchange did not 


actually gave information and which they acted on. Ag 


give some inZormation they had but then there is no evidence 
“anybody asked for it and there is no evidence so far as I 
know that @ the time that the New York Stock Exchange was | 
in any way obligated or required to. So that I frankly don't 
have many probiems about that. I need some more enlightenment 
I guess in terms of proof insofar as Haskins & Sells is 


concerned. It may well be, Mr. Camhy, that when all the briefs 
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are in and unhappily I have to restudy this and come down 
with a decision finally, which is going to be some time 
in the fall I am sure, but I may change my mind, but I just 
think it is only fair to everybody to get my impressions. 
MR. CAMHY: Your Honor, may I be heard for just 
one second? 
THE COURT: Yes, 
MR, CAMHY: You said that the stock exchange 


had no duty to disclose. This really raises in a way 


it perhaps ‘most artfully and you may think a little 


artistically or artificdaily may I gay that if 6-B does 


| 
the point that was raised on the 6-B question. And putting | 
' 
| 
| 
| 


nothing else I think the duty is to close them down and the 
violation of that duty was really the duty to disclose. That 
is to say if they were under a duty to close them down 
then I go to Rule 10b and say that the rule Rule 10b 
disclosure duty +s violated by the failure of the duty to 
Close them down. - 

THE COURT: The only thing I can say in terms 
of the stock exchange, my own view was that it was attempting 
to take steps to protect the public. I think that's a part 
of fits responsibility, to save the pirn, and even the 
conversations with Mr. Mundheim seined to me to be perfectly 


consistent with that view. But you know there is no point in 
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arguing about that. I am not going to decide it now, and 
it is not a final judgment but I wouldn't be surprised if 


that's how it finally comes out. 


MR. CAMHY: I understand. wo | 
THE COURT: So that what I would like gentlemen, | 

is you have a four-minute case, Mr. Brooks, I would like 

to hear it. | 
MR. BROOKS: Your Honor, since x made that statement! 

yesterday I have reviewed the record over the evening and 

determined that what I spoke of yesterday as a 45-minute 

case would be cumulative of the testimony of Mr. Chenet, 

Mr. Arning and the stock exchange therefore rests. 


THE COURT: All right, Mr. Hyde, 


MR. HYDE: Your Honor, I am not prepared to go 


iff we are going to resume on Monday morning -- 
THE COURT: Well, it won't be Monday morning. I 
will be in Part 1 so it will be Monday afternoon. 
« HYDE: All right, it may well be your Honor, 


that I will rest upon the Plaintiffs’ case myself but 


forward this afternoon. I ask your Honor's indulgence | 


I would like to have an opportunity to consider the reocrds 
and make my decisions. I could let your Honor know and the 
other: parties know by the end of the week. 


THE COURT: All y ight. And I think that at least by 


CEMITUEON Nice IeY Crier Berane Tree 896 Fre einer 


mh 23. 
che end of the week. 

THE COURT: All right, and r think that at least 
by that time you gentlemen ought to agree upon a proposed 


schedule entered to post-trial briefs which 1 am iure all 


of you will want. Is there anything further? All right, 


then we will adjourn until 2 o'clock Monday in room 506. 


(Adjourned to June 30, 1975, at 2 P.M.) 
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HOWARD C. RIRSCH, et al. 
VSe 
HASKINS & SELLS, INC., et al. 


June 30, 1975, 
2 P.M. 


. THE CUURT: Good afternoon, gentlemen. 
MR. CAMHY: Your Honor, first as rf informed the 
Court this morning and as I informed counsel to the best 
of my ability last week there will be no oxpert testinony 


on behalf of the plaintife, Secondly, © had indicated 


to the Court that I wish to Place into ine zecord certain 


facts abeut the state court iitication and the settlement, 
I hnee! peepecas a written statement along those lines 
which has baen sent to counsel iur the defendants. I would 
like to offer thet statement at this time. There are only 
two things I would like made clear for the zecord. There were 
two questions that Mr. Hyde asked me and £ would like to 
make it clear on the record. In paragraph 4 it states, the 
issues to be aroitrated were, ané than there is a list of 
issues. I think it shovid be made clear that. there never 
was a claim in arbitration which specified issusa as 1 
understood it. We received a demand for a hitration from 
| the Perot greup but never went anywhere. When I say here 
the issues to be arbitrated, what I really mean is the issues 
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which were developed before Judge Fein and which came out 
in the motion before him and which he sent to arbitration 
oy saying he couldn't decide. So that I think this should 
be clarified where it says the issues to be arbitrated, 
what I really mean is that the issues which were presented 


to the judge and which he said that he would not decide 


but would all be handled by ‘by the arbitration. And then 


secondly, in paregraph 5 I make a statement that I was 
informed by the attorneys for the Perot group that the 
‘duPont Clore Porgan Corporation was not in good financial 
condition owing to certain things. And I want it made clear 
that this is being offered as what was told to me. I do not 
offer it for its truth, although I have no reason to doubt 
it. But it is offered only as that which was told to me 
at a settlement conference. 

MR. BROOKS: your Honor, I have some qualms 
about the court's receiving this in evidence. I wonder 
if it ‘s necessary. It seems to me that the only question 
that Mr. Camhy has yet to button down is the amounts that 
his clients would be entitled to if they proved liability 
and such other things as are necessary that they prove. and 
I think t'sre is no disagreement among the parties as tc 
these amounts. Why do we neod counsel‘s sense of what the' 
issues were in another proceedang? Or what issues were 
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Supposed to be arbitrated which never really reached 
arbitration so we know what the real Sueuea were or not? 
Is it really necessary that we take this evidence in this 
case is my question. 

MR. CAMHY: It is being offered, your Honor, 
only to show that counsel and Plaintiffs did a diligent 
job in terms of attempted mitigation and salvage. 

THE COURT: Well, all right, Mr. Brooks, I suppose 
with that statement I suppose we Gan proceed. I don't see 
any point in arguing about this. It is here and I gather 
nae the chief purpose of it is to show what the proceedings 
were and the amount, if any, that was recovered. Now what 
else is there? There was something as I recall other than 
this that was left open in your case which was-- was it 
just the -- 

MR, CAMHY s It was the question o7 possible 
expert testimony which I am not going to use and this 
statement. 


MR. CAMTY: Your Honor, I do have one other thing 


and it wasn't really left Open. It is in the nature of 
Corrections we have prepared a whole list of transcript 
corrections which I don't think we have to deal wit h today 
but there fe one, it appears at page 99 of the transcript 
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where I am reading from ¢ . testimony of Ed Lill on Gepositi 
and the deposition itself contained an error. That was 
corrected just before trial by Mr. Lill, I read it, mr. 
Brooks was not aware of the correction, he interrupted 

me. As @ result the whole thing came out backwards as 

it had in the transcript before trial. 1 would there fore 
like to read into the record at this point that at page 99, 
line 2; answer should read: “Qtiestion" at page’99, line 3, 
question should read answer, and page 99, line 4, question 
‘should read answer. And I represent that this is tc conform 
to the deposition transcript as corrected by Mr. Lill just 


before the trial. 


THE COURT: Well, I am sure we will be able to 


follow that. trail. My feeling would be that it might make 
more sense for you to read it in properly but all right. 
All right, Mr. Hyde, what can I do for you? 

MR. HYDE: Just one preliminary,: your Flonor. 
Plaintiffe' Exhibit 263 which was offered on the testimony 
of Mr. Lill on Priday, I would like to add to the excerpts 
which Mr. Camhy supplied last week cf a [-1ge, which I 
understand there is no Objection, which gives the date 
of publication ae 1973 30 we hove that as part of the -- 

MR. CAMHY: No objection. 
MR. HYDE: May this be physically added to 
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Plaintiffs' Exhibit 263 then? 

THE COURT: All right. 

THE COURT: Anything further? 

MR. HYDE: No further preliminaries, your Honor. 
I am ready to proceed when the preliminaries are over, 

THE COURT: I gather, Mr. Brooks, that the New 
York Stock Exchange rests? 

MR. BROOKS: Yes, sir. we did rest, 

THE COURT: TI ‘now you did rest but what I 


‘should say is do you persist in it? 


MR. BROOKS: We continue to rest. I may wish 
to cross-examine ea to any other Shae tace but ve have 
no testimony or evidence to present. 

THE COURT: I understand. Ail right, Mr. Hyde. 

MR. MALONEY: Excuse me, your Honor, may I at 


this time move to dismiss the cross claim against the 


defendant -- 


THE COURT: We are not ready for that yet. F am 
going to allow mr. Hyde to conclude his case. Lat's proceed, 
MR. HYDE: Mr. Gariboldi, 


PRANK GARIBOLD I, called as a witness, 
having been duly swern, testified as follows: 
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BY MR. HYDE: 
Q Mr. Gariboldi, last week Mr. Weil was called 

on behalf of the plaintiffs and was being examined wi: . 

respect to a meeting which he testified occurred some tine 

in: the last two or three weeks of June, 1970. He identi. 

fied Mr. Kohns, Mr. Mundheim, Mr. Hirsch, and he believed 

Mr. Framen, yourself and Mr. Petrillo of Haskins & Selis 

as heing the parties present. He was then asked by Mr. Camhy 
4id the subject of differences come up, «ni * answered, 


yes, they did. A eoment was passed by Mr. “.«ciboldi to 


Mr. Petrillo stating the amount of diffe:*:.. that he had 


discovered on this form as we were readiny it ¢ ~uther, 
and the comment was passed that, you get rath.r excited 


° 


and there is nothing to worry about. That was we f2@d by 


i 


Mr. Petrillo to Mr. Gariboldi. Ne... Mr. Gariboldi I would Lik» 
to ask you whether to the best of your recollection you | 
recall at that meeting in June, 1970, or any other meeting 
which occurred at which Mr. Petrillo was present his making 
- comment to the effect that the securities differences 
of duPont were nothing to worry about, or any words to that 
effect. 

A No. 


MR. HYDE: No further questions. 
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BY MR. CAMHY: 
Q Is it your t~stimony you just do not -- strike tha 
You do not remember him making such a statement 
to you? 
A Mr. Brooks, if I understood Mr. Erooks' question, | 
he said to the best of myrecollection, and my answer was no. 
Mr. Brooks said to the best of we pedellestinn 
_ and I said no to Mr. Brooks. 
‘THE COURT: you mean Mr. Hyde? 
THE WITNESS: I'm sorry, to Mr. Hyde. 
Q To the beat of your vecollection, no such 
statement was made to you? 
A Not to me. 
MR. CAMHY: I think I have nothing. 
THE COURT: You have nothing further? 
MR. CAMHY:Well, your Honor, just two questions 


but I think it is in the record. 


BY MR. CAMHY: 


Q You were with Haskins before you went to Hirsch, 


isn't that correct? 

A That's correct. 

Q Was Haskins in any way involved in: connection 
with your getting your present position? 

B I testified te that, that I was a senior on the 
job and Mr. Petrillo had made arrangements for me to speak 
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to Mr. Cox, 


Q 
A 
Q 
A 


Q 


No, I mean the present position you have now, 
Now? 
Yes. 


No, no. 


‘Did you speak to Mr. Hyde between last week 


and the present time about this case? 


A 


' Yes. 


MR. CAMHY: That is all I have, your Honor. 


THE COURT: All right. Thank you, Mr. Gariboldi. 


(Witness excused) 

THE COURT: All rieht, Mr. Hyde. 

MR. HYDE: I have no further testimony, your Honor. 
One other matter I overlooked. 


In the metion for summary judgment that was made 


and decided by your Honor, there were a couple of items 


included among the exhibits. 


I have specifically in mind the partnership 


agreement, the printed articles, and also the addendum 


which setsx forth the various participations of the plaintiff. 


In reviewing the case, it occurred to me that 


these exhibits may be relevant on the issue of damages in 
this cage and I would like to be sure that they are part 


of the record, 


gth 1109 
If it is all right, r would just have it agreed that 
they would be deemed part of the record cather than have 
additional exhibits marked. They are already part of the 
court record, 
THE COURT: Are they the exhibits that were part 
cf the motion for summary judgment? 
MR. HYDE: Yes. And your Honor alluded to them, 
in his opinion. 
THE COURT: Have you defined them go we will know 
precisely what they are? 
MR. HYDE: Let me do that, your Honor. 
THE COURT: The agreement was 1. 
MR. HYDE: The merger agreement is Plaintiffs' 
Exhibit 1. : 
The next one I have in mind was marked as 
Exhibit 3 to my affidavit, which is dated-- 
. THE COURT: That is all right. All we need is 
for you to describe it so we will know what it is, Mr. 


Hyde. 


MR. HYDE: It is an agreement made as of July 2nd, 


1970, between the various parties who were apparently 
becoming partners of the merged firm, F.I. duPont Glore . 

' Porgan. 

The other item, which isa ttached to Mr. Camhy's 
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2 affidavit, is the printed document which is entitled 


Ge 


“Articles of limited partnership." 


4 THE COURT: I see. 


a 


MR. HYDE: I think your Honor also referred to 


that in his opinion. 
7 : MR. CAMHY: io tence, your Honor. 
MR. HYDE: I can't seem to locate & immediately. 
THE COURT: I know what you are talking about. 
10 | That is all I wanted to find out. 
ll : MR. HYDE: I just wanted to make sure that they 
oy be considered part of the record. 
With that, your Honor, Haskins & Sells rests. 
THE COURT: Anything further? 


MR. CAMHY: Your Honor, I would like to recall 


Mr. Weil only to establish two things going to credibility.. 


Mr. Weil. 


THOMAS L. WEIL, called as a witness, having 


been duly sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. CAMBY: 


Q Mr. Weil, you gave substantially the same 


testinony Skeet that meeting at your deposition, did you not? 


A Yes. 
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Q Prior to that deposition, did you ever communicate 
with me about that meeting or with any of the plaintifrs? 
A No. 
@ And was the first time you ever uttered anything 


that meeting at the deposition which was taken by, I 


. believe, Mr. Hyde? 


A - Yes. 
Q And since that deposition, did I ever speak to you 
about that meeting? : 
A No. 
MR. CAMHY: Thank you, your Honor. 
Q Oh, one other thing. 
Have you ever worked for Haskins & Sells? 
A No. 
MR. CAMHY: Thank you. That is all, your Honor. 
THE COURT: Wait a minute. Mr. Hyde, do you have 
any questions? ) | 
MR. HYDE: I have no questions, your Honor. 
THE COURT: Thank you, Mr. Weil. 
(Witness excused.) 
THE COURT: Is there anything further? 
MR. CAMHY: No, your Honor. 
THE COURT: All right. Now I will hear from you, 


Mr. Maloney. 
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MR. MALONEY: I would move that all cross claims 
be dismissed against the defendant Latour. 

; THE COURT: All right. 

MR. HYDE: Your Honor, I oppose the motion for 
the same reasons I set forth the other day in my opposition 
to the motion made by Mr. Pollack on behalf of his client. 

THE COURT: This is the first time that I realized 
that you were opposing the motion. You were sort of ambivalent 
last Wednesday but now you are in direct opposition to it. 
Is that correct? 

MR. HYDE: I am sorry, your Honor? 

THE COURT: I say, your position was somewhat 
ambiguous last week, now you are in opposition, is that 
correct? 

MR. HYDE: I am in opposition to dismissal. 

When your Honor says that my reasons last week 
were ambiguous, I would agree. 

My position is that no case has been made out 
by the plaintiffs which would justify relief against 
anybody, but if your Honor were to disagree and find a case 
had been made out against Faskins & Sells on those facts, 

I submit that we would be entitled to judgment for contri- 
bution on the various cross claims. That is still my 


position, your Honor, . 
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I meant to convey the thought that my position 

on this gentlemen's cross claims are the same as it was 
on the other cross claims.” 


THE COURT: Mr. Brooks, do you have a cross claim 


against these people? 


MR. BROOKS: Yes, I do, your Honor. 

> think for the record I opposed the cross claim-- 
I opposed dismissal o2 the cross claim, but as with Mr. 
Pollack, I have nothing to Say against the motion that 
would make ~ ratic:.al decision which would be helpful 
to your Hor. . 

THE COURT: I will think about it. 1 will 
consider it, Mr. Maloney. : 

Have you q ..emen agreed upon a schedule for 
post-trial memoranda? 

Do you want to file post-trial memoranda or do 
you want me to proceed? 

MR. CAMHY: Very definitely, your Honor. 

Your Honor, I would find it convenient -- and this 
is only me ae but I would find convenient either a very quick 
schedule or a .long schedule, that is to say, something 
within the ‘am two weeks or something which gives me 
until about September lst or September 10th. 


THE COURT: I understand those reasons. 
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MR. CAMHY: I would like alsc ‘t there be 
reply briefs. 

THE C°'RT: It seems to me that I am going to 
set a time. You have the transcript before you. I will 
set a time for all parties to file a brief. 

They will file their initial briefs at the same 
time and I will allow you time to % 2spond. 

MR. CAMHY: Correct. 

THE COURT: Is two weeks agreeable? Is two weeks 

' agreeable to you, Mr. Brooks? 
MR. BROOFS: Two weeks from today? 


THE COURT: Yes, 


MR. BROOKS: I would have Proposea Mr. Camhy's 


second alternativa of a longer time in view of the fact 
that your Honor said you won't be able to consider the 
‘case until the fall. 

THE COURT: If I get the briefs earlier, maybe 
I would. 

It is Re to you, actually. It really does not mat 
to me, other then the fact I always would like to handle 
these things while I still have some impression of what 
the testimony is. But really it is your convenience snd 
I don't much care and I think if you feel you can do 


a hotter job to hele ue Gut’ | the fall, then that is fine. 
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MR. BROOKS: I would propose September 10th for 
an exchange and filing of simultaneous briefs and 
seine: 20th with an exchange and filing of simultaneous 
reply briefs. 

THE COURT: Is that agreeable with you, Mr. Hyde? 

MR. HYDE: Could r confer with Mr. Brooks for 
a minute, your Honor? 

_ COURT: Why don't the three of you confer. 

MP... CAMHY: I have no objection to that echedule, 
“your Honor. 

(Pause) 

MR. HYDE: Your Honor, I am agreeable to the 
dates Mr. Brooks has proposed. ; 

THE COURT: All right. The brief in chief will be 
filed on September 10th and replies filed on September 20th. 

All right. 

Mr. Maloney, I don't think there is anything 
for you to do. I will make that decision about the cross 
claims either then or before, but I am not sure. 

MR. MALONEY: Might I make one point, your Honor? 

I don't understand that at any time during this 
case anyone ever claimed that Mr. Latour was acting beyond 


his scope of his authority is a partner of the firm. 


I am greatly confused that the court is res?¥ving 
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decision on my motion while the motion was granted as to 
the partnership. 

THE COURT: Becaure of the fact that I don't 
know. It was because of the fact that they were there 
and I kad some kind of sense of their participation. 

As a matter of fact, I don't even recall at this 
point who: Mr.iLatour is. “I wagtkept apprise’ of who the 
other parties were because their counsel were there all 
the time. So I am going to have to get in my own mind seme 
familiarity with it. 

All right. 

MR. CAMHYs Your Honor, may I just bring up 
one other thing? : 

THE COURT: If this is all we do, we could have 
stayed until 5:30 te finish up the other day. 

Yes, Mr. Camhy, what can I do with you? 


MR. CAMHY: It has to do with a letter Mr, 


Hyde sent concerning Mr. Petrillo's absence. 


If that letter does not form part of your Honor 's 
judgment, I suppose there is nothing for me to Say. I 
feel -- 

THE COURT: I haven't seen it. 

MR. CAMHY: Mr. Hyde sent a letter saying that 


he had wanted to call Mr. Petrillo -- I think the letter 
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speaks for itself better-- but for certain reasons Mr. 
Petrillo couldn't be here. 7 : 

I just felt fromwhat I had heard about here 
Mr. Petrillo is and why, it seemed to be less than the 
complete story and I just don't know how to respond to 
something like that. 

First, I am not so sure that anything other 
than the fact that he is not here is even relevant, but 
if it is relevant, then to put down half the reason in 
some summary fashion and not the whole reasons perhaps is 
ise fair to the record, either. 

As I understand it, Mr. Hyde said that Mr. 
Petrillo is in Great Britain now and he called him to see 
if he could get him back and Mr. Petrillo said there had 
been some senidack in the family. 

I have received information -- I may be wrong-- 
Mr. Petrillo recently remarried and he left on a honeymoon. 

MR. HYDE: He had an older daughter with children 
who lived in Kent and he advised me she, his married 
daughter, was in an accident and he wanted to stay there 
with her. 

I made the statement only to possibly avoid the 
possibility of some inference which might be drawn from 


Mr. Petr illo's absence. 
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He is a fully retired partner of Haskins & Selis. 
He is not within the control of Haskins & Sells. He is 
beyond the subpoena power of this court. 

Mr. Camhy didn't see fit to depose him pre-trial 
and there is no pre-trial deposition of mr. Petrillo and, 
accordingly, there is nothing that could be done. 

MR. CAMHY: Can we have it clear that he resides 

in New Jersey and he recently Seateies there on some honey-~ 
moon? 

MR. HYDE: He was married before the trial commenced, 


your Honor. I should say ic was widowed approximate ly 


a year ago and he was remarried before, just prior to the 


commencement of the trial. ' 


THE COURT: I don't think there is very much or 


anything else we can do. 
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